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Chapter 1

The Commission and ItsWork

Public service makes many exacting demands. It does not offer large material
compensation; often it takes more than it gives. But the truly worthy

steward of the public is not affected by this. His ultimate satisfaction always

must be a personal sense of a service well done, and donein a spirit of
unselfishness. Standards of public service must be measured in thisway. The Sate
must expect compliance with these standards because if popular Gover nment

isto continue to exist it must in such matters hold its stewards to a stern

and uncompromising rectitude. It must be a just but a jealous master.

Public Office means serving the public and nobody else.

— Franklin D. Roosevelt!

Service as an elected member in arepresentative assembly is, and should be, one of
the highest callingsto which aperson can aspirein ademocratic society. Itisavocation that
is unlike virtually any other. It provides great opportunities for public service and for the
possibility of having adirect influence onimportant issues at the centre of public affairs. Y et
it also callsfor considerable personal sacrifice and, in some cases, financial sacrificeaswell.
In short, it requires a special sort of person. Those who offer themselves for public office
and who meet the high standards expected of them deserve commendation, not
condemnation.

Y et politicians are often not held in high esteem by the public. Many attitude polls
dealing with issues of trust and confidence consistently place politicians as a group well
below most professional groups and below those that involve service to the public, such as
firefighters and the police.? It is common to hear and read cynical statements about
politicians, ascribing to them, as agroup, motives of self-interest rather than public service.

! The Public Papersand Addresses of Franklin D. Roosevelt pp. 583-4 (quoted by Tallis, JA. in R.v. Berntson,
[2000] SKCA 47 at para.25).

2 A recent Canada Speaks survey conducted for Sympatico/MSN by Ipsos Reid looked at professions where
attributes of “integrity,” “commitment to promises,” and “reliability” were regarded as extremely important
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Attitudes of public cynicism and mistrust are reinforced by official reports at the
federal level and in other provinces documenting breakdowns in government financial
management. Some recent casesinvolved control problemsin job-training programs,® lack
of monitoring of public spending and fraud,* overspending on travel allowances,” and the
misspending of money meant to be spent on aFirst Nations treatment centre in Manitoba.®
Provincial examples can aso be given, one of the most notorious being the indictment and
conviction of anumber of el ected membersand other officialsin Saskatchewan for improper
use of, amongst other things, legidative constituency allowances relating to
communications.’

This province has not been spared similar controversy. We need only refer to the
inquiry into the allegations of improper financial activity by the Prime Minister of
Newfoundland in 1924.° theinquiry into alegations of improper (non-arm'’ slength) leasing
of spacefor government at excessive rents and without public tender in 1972,° and aninquiry
into alegations of political interference in the tendering practices of government
departmentsin 1981.%°

Perhaps the high-water mark of cynicism and public mistrust of politiciansin this
province was described in the Amulree Commission Report of 1933:

Politics have come to be regarded as an unclean thing which no self-
respecting man should touch; the very word “ politician” isvirtually aterm of
abuse which carries with it a suggestion of crookedness and sharp practice.
Many of the working people have a contempt for the politician. The so-

considerations in one's assessment of trustworthiness. Firefighters (93%) were regarded as one of the most
trustworthy, while local (12%) and national (7%) politicians were regarded as among the least. A detailed
description of “When It Comes to Professions, Whom Do We Trust” can be found online at Ipsos in North
America <http://www.ipsos-na.com/news/pressrel ease.cfm?d=3333>.

3 See Canada, Report of the Auditor General, October 2000, Chapter 11 (HRDC Grants and Contributions
Program).

* See Canada, Report of the Auditor General, February 2004, Chapter 3 (the Sponsorship Program and
Advertising Contracts undertaken by Public Works and Government Services Canada). See aso, Report of
Commission of Inquiry into the Sponsorship Program and Advertising Activities, Phase 1 Report: Who is
Responsible? (November 2005) and Phase 2 Report: Restoring Accountability (February 2006), (Chair: Hon.
John H. Gomery) [Gomery 1 and Gomery 2, respectively].

® See Canada, Office of the Auditor General, Report on the Office of the Privacy Commissioner of Canada,
(September 2003).

® See Canada, Health Canada, Audit of Virginia Fontaine Addictions Foundation, (2002).

" The scope of the “scandal” and the court cases that resulted are described in the book by Gerry Jones,
SaskScandal: The Death of Palitical Idealism in Saskatchewan (Calgary: Fifth House Ltd., 2000).

8 See Thomas Hollis-Walker, K.C., “Report on Corruption in the Newfoundland Government” (1924), as
printed in the [S. John's] Evening Telegram (March 21-22, 1924).

° Newfoundland, Report of the Royal Commission to Enquire into the Leasing of Premises for the Use of the
Newfoundland Liquor Commission, (June 1972) (Chair: Hon. Fabian O’ Dea).

19 Newfoundland, Report of the Commission of Enquiry into Purchasing Procedures of the Department of
Public Works and Services, (March 1981), (Chair: Hon. John W. Mahoney).
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called “modernization” of politics, and the introduction into political life of
men who sought to make aliving out of their political activism, have been
responsible for this deplorable state of affairs.”**

While it would be overstating the case to say these comments are truly reflective of
the level of today’s cynicism and mistrust, there can be no doubt that a certain degree of
cynicism and mistrust does exist. These attitudes have likely been fueled by recent events
involving allegations of excessive and uncontrolled spending on constituency allowances by
certain members of the House of Assembly, and allegations of other improper spending
practicesin the House in the context of an absence of proper internal controls. Furthermore,
it has been said to me on anumber of occasionsthat the way in which these allegationswere
publicized - without, at the same time, making it clear that other politicians who were not
specifically named were not also implicated - has placed all members of the House of
Assembly under acloud of suspicion. Thisisunfortunate. When matters such asthis enter
the public domain, thereis atendency to extrapolate from specific events and usethem asa
basis for a conclusion that the whole political system lacks high ethical standards.

The focus of this report is to recommend a system that is more likely to give
assurance that the sort of activities typified by the recent allegations could not occur, or at
least that opportunitiesfor their occurrence will be significantly minimized. It isintended to
emphasizeinstitutional renewal. That being stated, the overarching purpose of thisreport -
in addition to providing specific recommendations on MHA compensation and on financial
controls- isto address broader concerns: to attempt, through specific recommendations: (i)
to maintain and, where warranted, rebuild public confidencein our political system; and (ii)
to create an attitudinal environment - a culture, asit were - in which those operating in the
system, both MHAs and officials, will be supported and thereby encouraged to discharge
their public trust responsibly and ethically.

Appointment of the Commission in Context

During the two-week period between June 22, 2006, and July 4, 2006, the Auditor
General for the province of Newfoundland and Labrador issued four reports* pursuant to

™ United Kingdom, Newfoundland Royal Commission, 1933, Report, Cmd. 4480 (London: His Majesty’s
Stationary Office, 1934) at p. 86. The Commission also observed that the attitudes toward politicians
discouraged participation in the political process: “Thisis not dueto lack of public spirit but to the personal
abuse to which candidates are subjected and to the feeling that, if elected, they would be suspected of corrupt
dealings’ (p. 86).

12 Report of the Auditor General to the House of Assembly on Excess Constituency Allowance Claims by Mr.
Edward J. Byrne, MHA, (June 22, 2006); Report of the Auditor General to the House of Assembly on Payments
made by the House of Assembly to Certain Suppliers, (June 27, 2006); Report of the Auditor General of the
House of Assembly on Excess Constituency Allowance Claims by Mr. Randy Collins, MHA, (July 4, 2006);
Report of the Auditor General of the House of Assembly on Excess Constituency Allowance Claims by Mr.
Wally Andersen, MHA, (July 4, 2006); Report of the Auditor General of the House of Assembly on Excess
Congtituency Allowance Claims by Mr. James Walsh, Former MHA, (July 4, 2006). Subsequently, on



section 15 of the Auditor General Act™ in which he raised questions concerning the possible
misuse of constituency allowances by three members and one former member of the House
of Assembly. In essence, he alleged that theindividual s concerned had, during certain recent
years, made claims, and received reimbursement, for sums far in excess of the amounts to
which they had been entitled.

A further report, again made pursuant to section 15, was issued by the Auditor
General during thissame period. Healleged that certain payments, totaling $ 2,651,644 over
the period from April 1998 to December 2005 had been made from funds allocated to the
House of Assembly for the purchase of avariety of items, including pins, fridge magnets,
key chains and rings, many of which could not be accounted for. These purchases, he said,
appeared to have been made from three companies, which appeared to be interrelated. He
alleged, among other things, that there was alack of control over purchases related to the
finances of the House.

In the same report, the Auditor General alleged that additional payments totaling
$170,401 were made during the period from April 2001 to December 2005 to acompany in
which the Director of Financial Operations of the House at the relevant time, or his spouse,
had aninterest. The Auditor General expressed concern about apossible conflict of interest
with respect to these transactions, and noted that a significant portion of the payments were
approved without seeing any original documentation.

Shortly prior to the publication of hiswritten reports, the Premier had been notified
orally asto the substance of the impending reports and, as aresult, held a news conference
on June 21, 2006, in which he indicated, amongst other things, that steps were being
undertaken to conduct an investigation into the subject matter of the issues raised.

Asaresult of theissuance of these reports, the issues raised by the Auditor General
were referred to the Department of Justice and then to the Royal Newfoundland
Constabulary to conduct apoliceinvestigation. Asof thewriting of thisreport, no criminal
charges have been laid.

December 5, 2006, the Auditor General issued supplementary reportsin respect of the three named MHAs and
the former MHA alleging that additional amounts in excess of the constituency allowances to which those
individualswere entitled werereimbursed. Aswell, afurther report in respect of another sitting MHA wasalso
issued: Report of the Auditor General to the House of Assembly on Excess Constituency Allowance Claims by
Mr. Percy Barrett, MHA, (December 5, 2006). A month later, two further reports were issued in which two
more sitting MHAswere alleged to have “ doublebilled” their constituency allowance by submitting anumber
of duplicate claims: Report of the Auditor General to the House of Assembly on Double Billing by Ms. Kathy
Goudie, MHA, (January 8, 2007); and Report of the Auditor General to the House of Assembly on Double
Billing by Mr. John Hickey, MHA, (January 8, 2007). Finally, in Report of the Auditor General to the House of
Assembly on Report on Reviews of Departmentsand Crown Agencies, (January 31, 2007), the Auditor General
expressed concerns about the lack of controlsin the House of Assembly and criticized certain other payments
made to 46 of the 48 MHASs in the House as being inappropriate and unauthorized.

¥ SIN.L. 1991, c. 22, as amended.



On June 26, 2006, in the context of anews release' and press conference relating to
what was described as a “commitment to strengthen rules governing [the] House of
Assembly” and to “strengthen accountability” “in light of recent findings of the Auditor
General into thefinances of the House of Assembly,” the Premier announced, amongst other
things, that he had appointed me to undertake areview of constituency allowances, salary
levelsand pension benefits of members of the House of Assembly. Hewas quoted as saying
that “recent events’ had underscored the need for such areview. He further indicated that |
would be asked for an opinion as to “the appropriate manner in which to preserve the
democratic requirement to have an autonomous legislature, while also guaranteeing
accountability.” Hewas also quoted as saying that the review would be on a“go-forward”
basis and would not include a review of the Auditor General’s findings. It was not to
constitutea“judicial inquiry or commission”; instead it wasto include an * evaluation of best
practices.”

Subsequently, on July 20, 2006, the Lieutenant-Governor in Council approved and
promulgated the official terms of reference of the review that | had been asked to
undertake.®

Between the time of the original announcement of the review and the settling of the
detailed terms of reference, a decision had been taken that, notwithstanding the initially-
stated position that the review would not constitute a judicial inquiry or commission, |
should, in fact, be invested with the requisite authority of a commissioner under the Public
Inquiries Act™ to ensure that | would have the power to subpoena witnesses and to require
production of documentsin the event that | did not receive full voluntary cooperation from
those | needed to consult within the subject matter of my terms of reference.

Accordingly, by aseparate Order in Council issued on the same date asthe issuance
of the terms of reference, | was also appointed a Commissioner under the Great Seal of the
Province with inquiry subpoena power."

The official commencement of my work, therefore, dates from July 20, 2006. For
ease of reference, | designated the name of the Commission asthe“ Review Commission on
Constituency Allowances and Related Matters.”

4 The text of the press release can be found at Appendix 1.1.

> Order in Council O.C. 2006-296. The Termsof Reference are contained in the Proclamation publishedin The
Newfoundland and Labrador Gazette, 2006.xx1.331-3. By subseguent Orders in Council, the time for
preparing and submitting the report was extended. The original Terms of Reference and the subsequent
amendments are reproduced in Appendix 1.2.

®R.SN.L. 1990, c. P-38.

70.C. 2006-297. See Appendix 1.2 and N.L. Gaz, 2006.xxx1. 331-3.



L egality and Appropriateness of the Appointment

Concerns were expressed by a number of personswith whom | consulted about the
manner in which the Review Commission had been appointed.

These concerns essentially took two forms. The first contained the suggestion that
the appointment and operation of the Review Commission constituted a violation of the
principle of the separation of powers between the legidlative and executive branches of
government. The second - avariation of the first - was based on an argument that the only
proper investigative body that should inquireinto theindemnities, allowancesand salariesto
be paid to members of the House of Assembly was acommission constituted under section
13 of the Internal Economy Commission Act,*® which the Review Commission manifestly
was not.

| do not believe that either of these concerns has any merit in the context of the way
in which the Review Commission has operated.

Thefirst concernisbased on the notion of the autonomy of the legidlative branch of
government from the executive branch, slemming from the separation of powers doctrine
and the doctrine of parliamentary supremacy. The concern is that the executive, which
purported to appoint me, determine my terms of reference and invest me with inquiry
powers, is not constitutionally or legally entitled to cause an inquiry to be undertaken of
matters that are within the sphere of another (in this case, the legislative) branch of
government. | discussthe notion of legislative autonomy in somedetail later in thisreport.*®
It is sufficient to state here that, in the democratic system of responsible government in
which we operate, the legislature and the executive do not function in watertight
compartments.

The Lieutenant-Governor in Council, as the initiator of most legislation, has an
interest in having studies undertaken that might informit better of legislative reformsthat it
might wish to propose to the Legislature, even those that might impact on the legidlative
branch of government itself. My Commission tasks me with devel oping recommendations;
my report is not binding on the Government or the Legislature. | do not see, therefore, any
difficulty in the executive appointing a commission to study a subject, within provincial
legisl ative competence, that might ultimately lead to recommendationsthat could impact on
the legidative branch, since the actual impact will depend upon the normal legidative
processes with respect to the acceptance of any proposed reforms.

The issue of the separation of the executive and the legislature presents itself in
somewhat starker form, however, when one considers, not the actual appointment by the
executive of acommission to study matters pertaining to the legidative branch, but the scope

BR.SN.L. 1990, c. |-14.
19 See Chapter 2 (Values) under the heading “ Autonomy”.
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of the powers and the manner of exercise of those powersin the course of the Commission’s
work. My Terms of Reference contain the following directive:

All Ministers and officials of the Government of Newfoundland and
Labrador, and its agencies, are to provide the Chief Justice with their
complete and unreserved cooperation in all aspects of thisreview.

The Legidature, as a separate branch of Government, could not be considered an “ agency”
of government any more than the separate judicial branch could be.

Even if it could, however, be considered an “agency” or otherwise part of
“government,” it has been suggested that, given the separation of powers between the
legislature and the executive, the executive would have no legal competence to direct and
order officials of the separate | egidlative branch to cooperate with the Commission. In such
circumstances, the Commission would haveto resort to its subpoena powersto compel such
cooperation. Additionally, an analogy might be made with the limits, resulting from the
constitutional division of powers, of aprovincially appointed commission to compel federal
officias to testify and produce documents® within provincial competence. It might be
argued, following thisanalogy, that acommission appointed by the executiveto inquireinto
matters relating to the legislative branch would equally be limited in its legal ability to
compel attendance of persons associated with the legislative branch or, for that matter, to
compel any persons to testify and produce documents in relation to matters within the
separate, legislative, branch. In such circumstances, issues of parliamentary privilege might
well arise®

While | am not sure that, for this purpose, an analogy can effectively be drawn
between thefederal-provincial division of powers and the executive-legidative separation of
powers within provincial competence,? it is not necessary for me to decide this issue
because, as matters developed, | did not consider it necessary to exercise my subpoena
power.

The second concern about the manner of my appoi ntment was based on the existence
of the power in section 13 of the Internal Economy Commission Act. That section authorizes
the House of Assembly by resolution to appoint an independent commission to conduct an
inquiry and prepare areport “ respecting the indemnities, allowances and salariesto be paid
to members of the House of Assembly.”

% See Quebec (Attorney General) v. Canada (Attorney General) [1979] S.C.R. 218.

2 See Gagliano v. Canada (Attorney General), [2005] 3 F.C.R. 555; appeal dismissed on grounds of mootness,
(2006) 268 D.L.R. (4th) 190 (F.C.A.).

2| note also that the Public Service Commission Act R.S.N.L. 1990, c. P-43, ss. 2(k)(iii), as amended, wraps
the House of Assembly establishment into the public service, thereby reinforcing the notion that executive-
legidative separation is, for many purposes, not complete.



It was suggested to me that the manner of my appointment, by the executiveinstead
of the House, did not sufficiently respect the role of the legidative branch and that any
inquiry into matters pertaining to remuneration of members of the House ought to be
conducted under terms set by the House and ought to report to the House or at least to the
Speaker or the Commission of Internal Economy? (hereinafter sometimesreferred to asthe
“IEC” or “Internal Economy Commission”). With respect to those who hold a contrary
view, | do not see any reason why the Executive could not, apart from the power in section
13, require a separate review of matters pertaining to house remuneration to better inform
itself on such matters. The provisionin section 13 isnot expressed in exclusiveterms. | note
aswell that the House, for whatever reason, has not exercised the power in section 13, or its
earlier equivalent, since 1989 - a hiatus of 18 years.

More importantly, in the present context, it is obvious that the appointment of the
current review did not take place in the normal course. Its impetus arose from a very
specific public event that resulted in atail ored response designed to deal with the matters of
public concern that were presented. Aswill be apparent from the ensuing discussion on the
scope of the terms of reference, there is obvious overlap between the scope of my inquiry
and the subject matter of asection 13 commission, but thereis not compl ete congruence. The
scope of my inquiry of necessity must extend well beyond a ssmple analysis and report on
whether there should, in the normal course, be any changesin the level and type of MHA
remuneration and allowances. For example, | am specifically required toinquireinto policies
and procedures for control of certain types of expendituresin the House; aswell, | am also
charged with examining compensation generally, in the context of devising a better system
to ensure that specific problems allegedly associated in the past with respect to
administration of constituency allowances and other matters can be eliminated or, at least,
minimized. Much of that aspect of the inquiry could not be undertaken under the umbrella
of asection 13 inquiry.

Theinquiry that | have been asked to undertake, therefore, has adifferent focusand
scope and could not be accommodated within the confines of acommission appointed under
section 13. Nevertheless, | recognize that a substantial number of the recommendationsin
this report do relate to “indemnities, allowances and salaries to be paid to members of the
House of Assembly,” and that the Speaker and the Internal Economy Commission, charged
with the administration of the House, have a vital interest in being fully apprised of the
nature of my inquiry and the recommendationsflowing fromit. | should record, at thispoint,
that | havereceived full cooperation and assistance from the Internal Economy Commission,
the Speaker, theformer Clerk and other officialsin the Office of the Speaker with respect to
my review.

% The Commission of Internal Economy, commonly referred to asthe Internal Economy Commissionor |EC, is
the statutory body charged by section 5 of the Internal Economy Commission Act with responsibility for “all
matters of financial and administrative policy affecting the House of Assembly, its offices and staff.”



It is appropriate, therefore, that at the time | deliver this report to the Lieutenant-
Governor in Council, that the Speaker’ s Office be provided with acopy aswell. Inthat way,
the respect that is due to the House as a separate branch of government will be recognized.
My terms of reference, after al, require that in carrying out my mandate | do so “without
undermining the autonomy of the legislature and its elected members.”

Scope of the Terms of Reference

The terms of reference authorized me to undertake “an independent review and
evaluation of the policies and procedures regarding compensation and constituency
allowances for Members.” Included in the review were the following: [emphasis mine]

() an assessment of ... constituency allowancesto determineif they arethe most
effective and efficient vehicle to reimburse MHAS for expenses incurred
during the normal execution of their duties;

(i)  acomparison of all components of compensation ... including, but not limited
to indemnities, allowances and pensions, with that in other provincial and
territorial legislaturesin Canada;

(iii)  anevaluation of best practices for compensation of members of legisatures
in other provinces and territories; and

(iv)  a determination of whether proper safeguards are in place to ensure
accountability and compliance with all rules and guidelines governing
payments of all aspects of MHA compensation and constituency allowances.

In addition, | was authorized to:

undertake an independent review and evaluation of the policies and
proceduresfor control of the types of expenditures reviewed by the Auditor
Genera in his report Payments Made by the House of Assembly to Certain
Suppliers.

Thislatter item wasareferenceto thereport of the Auditor General issued on June 27, 2006,
described above* as relating to the allegations that over two and a half million dollars had
been paid to three interrelated companiesin circumstances of poor or non-existent internal
control in the House, and that money had been paid to a company in circumstances of a
potential conflict of interest.

2 Seefootnote 12 above.
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With respect to the review and evaluation of policies and procedures relating to
internal control, as well as policies and procedures relating to MHA compensation, | was
expressly authorized to include within the review and evaluation any “matter that is
necessarily incidental” to such matters.

| was further authorized to “develop recommendations on policies and practices’
generaly, “resulting from the review and evaluation.” | interpret this to mean that | may
make recommendations on policies and practices on any mattersthat appear to be indicated
from the more specific review and eval uations previously mentioned, “ but pertaining only to
House of Assembly operations.”

Finally, | was authorized to make recommendations “that would ensure
accountability and compliance practicesemployed in the House ... meet or exceed thebestin
the country,” but with the limitation that the “opportunities to enhance accountability and
transparency of MHA expenditures’ must be found “without under mining the autonomy of
the legidature and its elected members.”

Thisisabroad mandate. Althoughfocusinginitially on mattersthat could besaidto
be adirect responseto the mattersraised in the Auditor Genera’ sreports(i.e., the proper use
of constituency allowances and proper controls on spending practicesrelating to suppliers of
items to the House), the terms go further and require, in progressively widening circles of
inquiry, afocus on:

o theeffectivenessand efficiency of using constituency allowances asameans
of reimbursement of MHASs for their expenses,

e al aspects of MHA compensation, including indemnities, alowances and
pensions,

e “best practices’ with respect to determining and paying compensation for
MHAS,

e safeguardsto ensure accountability and compliance with respect to payments
to MHAS;

e genera policies and procedures with respect to compensation and
constituency allowancesto MHAS;

e policiesand proceduresfor control of the“types’ of expenditures mentioned
in the Auditor General’ s report of June 27, 2006;

e al “mattersincidental thereto”;

e financia policies and practicesin the House, generally; and
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e accountability, transparency and compliance practices in the House
generaly.

Thelast six items, at least, extend beyond the scope that would normally be contemplatedin
areview by acommission constituted under section 13 of the Internal Economy Commission
Act.

Extrapolating from these details, it can be said that the three overarching
considerations governing the scope of my review are:

(i) the development of policies and procedures governing compensation and
expense reimbursement of MHAS, not just the establishment of amounts or
levels of those items;

(i) the development of policies and procedures for the control of spending in the
House; and

(iii) thedevelopment of mechanismsfor ensuring accountability, transparency and
compliance.

Nevertheless, within these broad areas there are certain limitations to the inquiry.
They include:

(i) afocuson the legidative branch of government, not the executive; and

(i)  recommendationsto be made concerning accountability and transparency must
not “undermine” the autonomy of the Legislature and its Members.

Thefirst limitation, stated initssimplicity, isobvious. | must respect the separation
of thelegidative and executive branches and confine my examination to matters pertaining
to the former. In practice, however, this has caused some problems. For example (as will
become apparent later in this report), there is a considerable interrelationship between
reimbursement of expensesby Members per seand reimbursement of expensesby Members
who are also cabinet ministers. A number of anomalies, leading to unfairness to some
Members, exist. Whileit iswithin my mandate to comment on thelack of effectivenessand
efficiency with respect to how the current regime of reimbursement operates with respect to
members, the solution to development of “best practices’ does not lie wholly within my
mandate, where the achievement of that goal would involve making changes to executive
reimbursement policy as well asto policiesin the legislative branch.

Another example of legislative-executive overlap involvesfinancial policy. Tothe
extent that it may be appropriate to consider recommending that financial control policies
applicable to the executive branch be applied to the legisature, the requirement that |
consider “best practices’ would inevitably lead to passing judgment on the efficacy of those
executive financial policies, something that is technically outside my mandate.
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Y et another example is of a much more general nature. Notions of accountability
and transparency are concepts that stretch across all aspects of government, both executive
and legidative. It isdifficult to recommend draft legislation that operates as a patchwork
with respect to certain aspects of these fundamental concepts, but not to others. There is
much to be said for adopting legislation that deals with such matters comprehensively and
with clarity of application in all aspects of government. For example: a number of
recommendations | will be making respecting good governance practice (such as matters
dealing with access to information, the implementation of whistleblower policies, and the
imposition of accounting officer obligations on senior House officials) are drawn from
examplesthat exist in the executive branch of the government servicein other jurisdictions.
They do not exist in the executive branch inthisprovince. | believethey are appropriatefor
implementation in the legislative branch. They may well be appropriatefor the executive as
well, asis evidenced from their application to the executive in other jurisdictions. Yet my
mandate precludes my recommending this adoption in those areas, even though the
philosophical basis for adoption of such measures throughout the rest of government is
arguably the same. To recommend comprehensivelegidativereform - even though arguably
appropriate - would involve straying outside my mandate.

Because of these interrelationships between matters strictly within the legidative
sphere (and within my mandate) and matters that impact on the executive (and outside my
mandate), it has been difficult to decide how far to go with some of the recommendations.
Reliance on the clause in the terms of reference that authorized me to include within the
review any matter that is“necessarily incidental” to therest of the subject matter is of some
help. Where, to be complete and comprehensivein my review of matterswithin the House of
Assembly that | am otherwise authorized to inquire into, it is necessary to comment on
related matters within the executive sphere, | have done so. But, unless making
recommendations for change to matters within the purview of the executiveis necessary to
making my other recommendations effective, | have limited my comments on matters
pertaining to the executive to noting anomalies, inconsistencies and difficulties, and
recommending that they be looked at further from a more comprehensive point of view,
rather than making specific recommendations for change in those areas.

The second general limitation on my mandate is also important. The concept of the
legislature as a branch of government independent from the executive is universally and
jealously guarded by members and senior officials of legislaturesthroughout Canada. It has
been used to justify the legidative branch’s adoption of separate accounting and financial
control systems and separate personnel policies, and to claim that the legislature is not
subject to budgetary policies imposed by the executive.

It isimportant to note, however, that my mandate requiresthat any recommendations
| make not undermine legislative autonomy. It does not say that the recommendations
cannot affect legislative autonomy. Thelimits, therefore, only kick inwhere | conclude that
the recommended changes are so fundamental asto placethe very notion of independencein
jeopardy. Thisdistinction isimportant, especially when considering the appropriateness of
recommendations concerning the adoption by the legislature of financial systems presently
being used by the executive.
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A further limitation on the scope of my review, although not expressly stated in the
terms of reference, is necessarily inherent in the nature of the focus of the review that | am
directed to undertake. Thereisnothing in my mandate that requiresthat | inquireinto, make
findings with respect to, or express opinionson, the specific all egations made by the Auditor
General against theindividuals named in thereportsissued by him. Thefocusof theinquiry
| have been asked to undertakeis onimproving the current system: identifying best practices
and recommending policies and procedures that will ensure that the House of Assembly
operations will be accountable and transparent. As the Premier said in his press release
announcing the creation of the Commission, thereview isintended to be on a“go-forward”
basis. It isto be prospective, rather than retrospective.

| have not considered it appropriate, therefore, to examine whether the individuals
named in the Auditor General’ sreportsin fact did what it was alleged they did. Findingson
those matters are not necessary for me to discharge the mandate with which | have been
entrusted. That isnot to say, however, that the Auditor General’ sreportsareirrelevant to my
review. Insofar asthey point out systemic deficiencies that could (but not necessarily did)
lead to the types of abuses as alleged, they are a good starting point for the analysis that |
must undertakein identifying existing generic problemsthat would |ead to recommendations
for reform.

How, then, doesthisanalysis of the scope of my termsof reference translateinto the
actual work plan for my review?

Thefirst thing to noteisthat, in order to design asystem based on best practices, itis
fundamental to know what the nature of the existing problemis. Therewould belittle point
in developing a system based on a theoretical legislature. Any recommendations, to be
meaningful, must be based on the redlity of the local situation. Indeed, the terms of
reference require an assessment of the existing system of constituency allowances to
determinewhether it is*the most effective and efficient vehicle” for reimbursement of MHA
expenses.

Aswell, one cannot lose sight of the fact that the appointment of thisreview occurred
inaparticular context - concern over allegations about the possibility of abuseswith respect
to the use of constituency allowances and their administration under the control of the
Internal Economy Commission and officials of the House, and concern over the perceived
inadequacies of internal financial controlsover spending withinthe House. Context informs
interpretation. Any recommendations | make surely would have to address the types of
concerns that prompted the appointment of the review in the first place. To do that
effectively, we need to know the strengths and weaknesses of the current system, how that
system developed, and the rationale for its current structure.

The starting point for analysis, therefore, must be the existing situation. To know
where we are going, we must know where we have been. That of necessity requires|ooking
backwards, not for the purpose of pointing fingersof responsibility at individuals, but for the
purpose of understanding the system as awhole and how it works or does not work. It does
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not mean that the review isnot forward-looking; it simply means that the recommendations
for the future must be based on current reality.

| therefore considered it appropriate - indeed, essential - that a separate analysis of
the current system of financial control and administrative practices in the House of
Assembly, and of how that system came to be - be undertaken as part of the work of the
review. This was a larger and more time-consuming task than was first envisioned. It
involved looking at, amongst other things:

e the development of the current system of compensation and constituency
allowances from the inception of the current regime in 1989;

e the changes in the legidative and administrative regime governing
accountability of the House administration that demonstrate weaknessesin
internal control of the House; and

e the structure of the existing system and its accounting policies and
procedures.

Once a full and proper appreciation was obtained about the current system, its
development and rationale and its deficiencies, it was necessary to obtain theinput of others
as to their perceptions of inadequacy and to compare those perceptions with the reality of
what my review found. Against thisknowledge base, acomparativereview of the systemsin
other jurisdictions (primarily, but not completely, limited to Canada) in both the areas of
identified deficiency, aswell asin other areas of best practicesin the field generally, had to
be undertaken.

The resulting recommendations, it is hoped, reflect workable solutions to the
identified deficiencies and areas of concern in the current system, based on what has been
adopted or proposed el sewhere and upon the analysis of my review commission staff.

Relevant Events Subsequent to Appointment of the Commission

In the months following the appointment of the Commission, the Auditor General
issued anumber of other reports® related to financial mattersin the House of Assembly. In
public comments made in reaction to the allegations in those reports, the Premier, other
political leadersand the Speaker all expressed the hope and expectation that theissuesraised
by those allegations would also be dealt with as part of the inquiry report.

On December 6, 2006, the Auditor General issued four supplementary reports
respecting the three originally named MHAs and former MHA, in which he alleged that

% The reports are referred to in detail in footnote 12.
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those had been reimbursed additional amounts in excess of the constituency allowancesto
which they were entitled. Onthe sameday, inaseparate report, the Auditor General made
similar allegations of excessive reimbursement in relation to the constituency allowance of
another sitting MHA. In form and substance, these reports cover the same ground and raise
the sameissuesthat were discussed in the original reportsissued in June 2006. They are, in
essence, further examples of the same problem.

On January 8, 2007, two further reportswereissued by the Auditor General alleging
that two other sitting MHASs had submitted duplicate claims against their constituency
allowances and had received payments twice for the same expenditures. In one case, it was
alleged that this had happened 20 times over three years for atotal of $3,720; in the other
case, it was aleged it had occurred 38 times over four years, totaling $3,818.* These
allegations potentially raised anew issue, inasmuch asthe notion of “doublebilling” had not
received any public comment up to that time. Itis, however, clearly relevant to the issue of
both the standards to be expected of members of the House with respect to use of public
funds and also to the adequacy of financial controls in the House administration. The
Commission staff and | were already aware of the potential for thistype of activity to occur
in the financial environment under examination, and we were already addressing the
implications of thistype of behaviour. Infact, aswill be seen later in thisreport, | believe
that the problem of double billing, and of its sister, double payment, is a much bigger
problem than might be indicated by the description of the matters in the two reports in
question, and that the issue has to be addressed from a government-wide perspective.”

The Auditor General issued yet another report on January 31, 2007, - his annual
report - containing his comments on the financial affairs of the Government generaly. A
significant portion of the report was devoted to financial matters relating to the House of
Assembly. He reiterated his concerns - originally stated in his report of June 27, 2006, -
about the absence of proper financial controlsin the House administration. In addition, he
observed that there had been inaccurate reporting by the Commission of Internal Economy to
the House of Assembly on financial matters, and that there had been non-compliance with
the Financial Administration Act® as a result of spending in excess of legislative
appropriations.

The Auditor Genera further observed that there had been payments of $2,875
purportedly authorized and madeto each MHA in 2004 in amanner that had effectively been
undisclosed in the public reports of the IEC. It was suggested that the minutes of the IEC
had been drafted in a vague manner, which masked or covered up what was really

% |n accordance with the Auditor General’ srecommendations, the mattersin these two reportswerereferred to
the Department of Justice which, in turn, referred the matters to the police for investigation. In the case
involving the member for Lake Melville, it was announced on February 9, 2007 that criminal chargeswould not
be laid.

%" See Chapter 5 (Responsibility) under the heading “ Systemic Failure as Human Failure”; and Chapter 12
(Signals) under the heading “ Claims Processing and Overlapping Claims.”

#R.SN.L. 1990, c. F-8.
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happening. He alleged that 46 of the 48 then-sitting MHA's had accepted these payments.
Thisdisclosure caused considerabl e adverse public reaction by many community leadersand
inmediaeditorias. Itledtowidespread condemnation of our political leadersgenerally and
expressions of lack of confidence in apolitical system that would tolerate what appeared to
be a widespread breach of public trust.®

The staff of the Commission had been aware for sometimeof all theissues broached
inthe Auditor General’ sreport of January 31, including the events surrounding the payments
of $2,850 to each of the 46 MHAs. We had considered that al these matters were well
within the terms of reference and | was preparing the report with aview to addressing them.
In fact, we were also in the process of addressing other instances of similar payments to
MHASs in other years. These matters of specia year-end payments raised clear issues
respecting transparency, accountability and lack of financial control and could not be
ignored. Asaresult of the very strong public reaction to the revelation of the special 2004
payment, however, it became apparent that public confidence had been severely shaken, not
only in the MHAs who had been originally named in earlier reports, but in virtualy the
whole system.

| agree that the matters discussed in all these additional reports are directly relevant
to the scope of my work. | have, accordingly, paid careful attention to the matters covered
by them, and have considered these mattersin the course of my work in the same manner as
| have referred to and considered the original reports that led to the appointment of the
Commission.

Administrative Organization of the Commission

The terms of reference authorized me to engage consultants in the legal, auditing,
public policy, political advice, research and actuarial fields. | took advantage of this
authorization in all respects except that of the actuarial consultant. | purchased actuarial
services as needed.

| was fortunate to be able to engage the following individuals as staff of the
Commission:

John Dawson, LL.B. Lega Counsel

Christopher Dunn, Ph.D. Political Advisor

Gail Hamilton, F.C.A Audit Advisor

David Norris, M.B.A. Public Policy Advisor

Beth Whalen, LL.B. Executive Secretary/Researcher

2 An exampleisthe radio opinion piece by Craig Westcott aired on the Canadian Broadcasting Corporation’s
Morning Show on February 6, 2007 in which hereferred to MHAS collectively as* opportunists, carpetbaggers
and glad-handers’ and suggested that none of the current MHA's should be returned in the next election.
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| am indebted to each of these individualsfor the dedicated assistance that each gaveto this
project. They were ableto digest, analyze and report on avast array of detailed material ina
very comprehensible manner in a very short time frame. Without their excellent work, |
would not have been able to produce this report in the time available.

As a cost-saving measure, | did not engage any secretarial assistance or lease any
specific office or meeting space. With respect to secretarial and research assistance, each of
the consultants to the Commission used resources in their respective offices or specific
services contracted by them as needed. | would especidly like to acknowledge Johna
Thompson and Jeanette Brown of Ernst & Young for their assistance in producing our
report. | used the services of my legal assistant in the Supreme Court, Ms. Marcella
Mulrooney. | am indebted to her for the services she provided over and above her regular
secretarial duties.

With respect to meeting space, limited office space in the annex to the courthouse
was made available to one of the consultants and, occasionally, meetings of the staff of the
Commission were held in a conference room in the courthouse. Other meetings and
consultations with third parties were facilitated by use of conference rooms made available
in the firms with which the commission consultants were associated. In that regard, |
express appreciation to the accounting firm Ernst & Young and the law firm White,
Ottenheimer & Baker for accommodating us. As well, a number of consultations with
MHAs and officials of the House of Assembly were held in facilities provided by the
Speaker’ s Office and in the caucus rooms of the various political parties. Consultationswith
government officials often took place in facilities provided by their respective offices. On
one occasion, a consultation took place in rented conference facilitiesin alocal hotel.

Because of the way in which the Commission operated, there was no need to call for
tenders or requests for proposals for the provision of space, equipment or supplies.
Everything was done in-house in the offices of the respective consultants. As far as the
consultants themselves were concerned, it was both impractical and inappropriateto call for
requestsfor proposalsfor their services. Thetight timeframefor preparation and delivery of
the report did not permit the delay associated with preparation, calling and assessing of
requests for proposals. It was necessary for the review to commence immediately on
finalization of the terms of reference. In any event, the nature of the work and the
importance of my working with personswhose professional reputation | knew, and inwhom
| had confidence, was such that | deemed it asituation that was unsuitablefor the calling of a
request for proposals. The terms of reference in fact specifically provided that the
engagement of consultantswasto be made “ expeditiously,” and government was directed to
provide those resources | deemed “ necessary.”
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| submitted a budget covering Commission operationsin the amount of $601,236.%
The bulk of that amount related to consultants' fees. Asasitting judge, | am prohibited by
section 55 of the Judges Act® from claiming any compensation for the time | spent on
commission work.

Operational M ethodology

Although, as| have noted, | was constituted acommission of inquiry with subpoena
power, | did not deem it necessary to conduct formal hearings where witnesses were
compelled to appear and be examined and cross-examined by counsel representing various
interests. Thiswas primarily because thefocus of theinguiry was not on making findings of
fact, or reporting on specific events or individuals in the past or on verifying any of the
specific alegations contained in the Auditor General’ sreports. Thereview was more focused
on research into systemic deficiencies|eading to recommendations for improvementsto the
existing systems of MHA compensation, expense reimbursement and spending practices
generally.

Theapproach | took wasto engagein athorough examination of the existing systems
operating in the House of Assembly through a review of the applicable legislation and
administrative systems, financial records and other applicable documentation, together with
consultationswith awide variety of individuals. Many of theindications of how the system
operated were gleaned from the myriad of documentsthat we havereviewed. Documents, of
course, never tell the whole story. However, the non-existence of documents where one
would have expected them to exist was also telling. Gaps in the documentary record have
been ableto befilled in, in most instances, by the extensive interviews and consultationsin
which we engaged.*

With respect to determining best practices that might be relevant to minimizing or
eliminating the deficiencies we discovered, we conducted an extensive legislative and
regulatory review in each of the provinces and territories of Canadaaswell asin the United
Kingdom. Insome cases, certain jurisdictionswerevisited by meand, in two cases, by staff
of the Commission. We also reviewed extensive professional literature in the accounting,
auditing, public administration and corporatefields. A list of the major sourceswe consulted
in thisregard is contained in the Bibliography at the end of this report.

Because members of the House are directly affected by the recommendationsflowing
from this inquiry, it was vital that their views be taken into account. In that regard, |
specifically sought their input in a number of ways. First, | invited general written

% The original budget submitted was for $433,720; because the length of the Commission’s mandate was
extended, the revised figure of $601,236 was developed. Asmatterstranspired even the extended mandate had
to be exceeded. No specific budget was submitted for the work associated with this additional time.

% R.S.C. 1985, c. J-1, as amended.

% A list of the persons who were interviewed by the Commission is contained in Appendix 1.3.
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submissions from each MHA on any matter within the terms of reference. Secondly, |
specifically requested comments from each MHA on specific matters pertaining to hisor her
district. | wasanxiousto understand the peculiarities of each constituency asthey impacted
on the ability of the MHA concerned to service hisor her constituents properly. | feltit was
especially important to understand the challenges MHAS faced in representing rural and
remote districts.® Thirdly, we requested that each MHA respond to a detailed survey
designed to identify opinions and attitudes on a variety of issues respecting, not only
compensation and expense reimbursement, but also the broader issues of fiscal
administration and control within the House.* Finaly, we conducted “round table”
discussions with the members of the government and official opposition caucuses, and we
held aspecific consultation with the leader of the official opposition and the former leader of
the third party (who retired during the course of theinquiry) and its newly elected leader.®

Thethree sitting MHAswho were originally named in the Auditor General’ sreports
would, of course, have received the same requests for comments and survey response that all
other MHAS received. | received indications that they had each decided not to make any
response. Nevertheless, | made a specific request that they meet with me, not to be
guestioned on matters specific to the allegations contained in the Auditor General’ sreports,
but to allow them, as the duly elected representatives of their respective districts, to make
general submissionsonissues pertaining to what a possible new regime of compensation and
expense reimbursement for MHAsmight ook like, aswell to give meinformation about the
challenges that MHAS representing their particular districts faced in providing adequate
representation for their congtituents. (In two of the three cases, the MHAS concerned
represented L abrador districts.)

In responseto thisformal request, all threeMHAS, on legal advice, declined to meet
with me. While it is perhaps understandable that they would have been counseled to
exercise caution in participating in the proceedings of the Commission in light of the
ongoing policeinvestigation, it is neverthel essregrettabl e that they saw fit not to sharetheir
thoughts on the more general aspects of the work of the Commission. As such, | was
deprived of potentially valuable information pertaining to the resources needed for elected
representatives to properly represent the residents of their particular districts. Having said
that, | did not consider their evidence central enough to the work of the Commission to
justify the considerable delay that would beinvolved in constituting aformal hearing process
and to require them to appear by subpoena.

A similar circumstance aso occurred with respect to the former MHA who was
named in one of the Auditor General’s reports.

% A list of MHAs who made written submissionsis set out in Appendix 1.4.

3 A copy of the survey administered to MHAs s contained in Appendix 1.5 and asummary of the resultsis set
out in Appendix 1.6.

% A list of the members of the various caucuses who participated in the round-table and opposition leader
discussionsis contained in Appendix 1.7.
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Notwithstanding the refusal sto meet with me, however, one of the MHA s concerned
did offer to respond to written questions from the Commission. We took up his offer and
submitted a number of specific questions about the nature of his district, especialy in
relation to challenges respecting travel. His responses were very helpful.

As far as the other MHAS who were named in subsequent reports of the Auditor
General were concerned, they had already either met with me or had provided me with
general written information on the challenges of serving as el ected members or subsequently
met with me to discusstheissues. Thisinformation was also very useful, and | am grateful
to have received it.

With the exception of the three sitting and one former MHAS just discussed, |
received full and complete cooperation from all other MHAS, as well as from every other
individual with whom we consulted. It isworth recording at this point that | was struck by
the seriousness with which the members of the House approached the issues under
consideration and the general dedication they displayed to the important role they carry out
in the political life of this province.

At the end of the day, the purpose of an inquiry such asthisisto give assurance to
the public that public funds are spent responsibly, and that those in whom public trust is
reposed act properly in their dealings with those funds. Input from the public is therefore
important. Accordingly, | aso sought submissionsfrom individual s or groups on any of the
matters covered by the terms of reference. As has been the experience elsewhere,* the
response waslessthan overwhelming. Nevertheless, the submissionswedid receive, bothin
writing and by telephone to the Executive Secretary, were worthwhile and illuminating.

Structure of ThisReport

Thisreport commences, in Chapter 2, with adiscussion of theimportant political and
constitutional valuesand principlesthat are engaged by aconsideration of the specificissues
that are identified in the terms of reference. Such fundamental notions as legidative
autonomy, accountability, transparency and public trust cut right acrossthe subject matter of
the inquiry. It is important, therefore, to have a general understanding of what these
concepts mean in this context before proceeding to the specifics. Chapter 2 also attemptsto
sketch out broad trends in public administration that appear to have been motivated by the
operation of these values.

% See, for example, the limited numbers of public responses to recent commissionsin Saskatchewan and Nova
Scotia: Saskatchewan, Independent Review Committee, Report of the Independent Review Committee on MLA
Indemnity (Regina: Legislative Assembly of Saskatchewan, June 20, 2006); Nova Scotia, Commission of
Inquiry, Report of the Commission of Inquiry on the Remuneration of Elected Provincial Officials (Halifax:
Nova Scotia House of Assembly, September 2006), pp. 9-10.
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Chapters 3 and 4 turn the microscope on what has happened legidlatively,
administratively and politically over the past decade and a half, with specific reference to
identified problems with the administration of constituency allowances in particular and
financial administration in the House of Assembly in general. Itisimportant to understand
the past to be able to formulate reforms for the future. In the course of this analysis, a
number of seriousfailuresof the system areidentified. These systemic failuresthenformthe
basis for building a set of recommendations for improvements in the system.

With Chapter 5, the report turnsits attention to the future, starting first with the need
to build asystem to foster an enhanced sense of responsibility on the part of the actorsinthe
system - both politiciansand officias. It then discusses how the notions of transparency and
accountability can trandate into a structure that encourages a culture of responsibility and
builds public confidence that the legidlative institution will be administered and controlled
properly and in the public interest.

In Chapters 6 and 7, the report moves to a consideration of more detailed
administrative and structural changes in the House administration, including the
Commission of Internal Economy and the Office of the Clerk, aswell asthetypesof policies
and procedures that should be in place to ensure control over the administration of public
assets and funds.

Chapter 8 deals entirely with the audit of the House of Assembly to ensurefinancial
transparency.

The next three chapters (9, 10, and 11) specifically address the levels of, and rules
relating to, respectively: compensation, allowances and pensions for MHAs. The
recommendations in these chapters are being put forward as the basis for a new
compensation regime for elected members.

In Chapter 12, the report deal swith anumber of discreteissuesonwhich | feltitwas
important to comment, either because they were raised by persons making submissions or
because they presented themsel ves asimportant mattersthat deserved attention in the course
of our work. The dimensions of the issues discussed extend beyond the terms of reference.
Nevertheless, | deemed it important enough to draw the attention of Government to these
matters since they raise, in some cases, important considerations of public policy.

Finally, Chapter 13 presents my concluding comments on the scope of the
Commission’s work and emphasizes the need for prompt and comprehensive action to
achieve systemic reform with the hopethat it will assist in achieving the underlying goal of
this report - the rebuilding of public confidence.
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Chapter 2

Values

[G]iven the heavy trust and responsibility taken on by the holding of
a public office or employ, it is appropriate that government officials
are correspondingly held to codes of conduct which, for an
ordinary person, would be quite severe.

— Hon. Claire L’ Heureux-Dubé

The Terms of Reference require me to conduct my analysis of the subject matter of
the inquiry through the prism of anumber of fundamental concepts affecting the position of
the legidlative branch of government in our constitutional system. | am required, for
example, to make recommendations that would ensure that the accountability and
compliance practices employed in the House of Assembly are appropriate. | am also
authorized, in making my recommendations, to take into account opportunities to enhance
accountability and transparency of MHA expenditures, but without undermining the
autonomy of the legislature.

It isimportant, therefore, for there to be a better understanding of these fundamental
concepts - and a number of others that are inextricably connected with them - before
embarking on a detailed analysis of the subject matter of the review.

This chapter will also briefly examine recent trends relating to governance within
both the executive and | egisl ative branches of government and consider to what extent those
trends are reflective of the values, principles and concepts that have been discussed. Itis
important to be alert to these trends, aswell astrendsin governancein other areas, like the
corporate sector, insofar as they may inform the present study in the development of
recommendations for reform.

! R v. Hinchey, [1996] 3 S.C.R. 1128 at para.18.
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Autonomy

The notion of legisative autonomy, or legislative independence, isimportant in the
context of thisreview, not only because it affects the scope of the review, but also because,
aswill become apparent | ater, it has been used asajustification for decisionsthat were made
that severely affected the accountability of the legislature and weakened the financia
controls that were employed over House expenditure.

What is usually meant by the use of the phrase “autonomy of the legislature” in the
context of political institutions is the political and legal status of the legislature under the
doctrine of the separation of powers, buttressed by the doctrine of the supremacy of
parliament.

The doctrine of separation of powers has been stated to be an “ essential feature” of
our congtitution.? The Supreme Court of Canada has described it thus:

There is in Canada a separation of powers among the three branches of
government - thelegidlative, the executive and thejudiciary. Inbroad terms,
theroleof thejudiciary is, of course, to interpret and apply the law; therole
of the legislature is to decide upon and enunciate policy; the role of the
executive is to administer and implement that policy.?

The essence of the notion of the separation of powers is that the three basic
governmental functions ( legislative, executive and judicial) should be exercised by three
separate organs of the state - the legidature (the law-maker), the executive (the law
administrator) and the courts (the law adjudicator) - and that, ideally, the separation and
performance of these functionsin and by different bodies should act as acheck on the power
of the other, thereby reducing the possibility of tyrannical exercise of absolute political
power by one person or body. In New Brunswick Broadcasting Co. v. Nova Scotia (Speaker
of the House of Assembly),* the rationale for separation was expressed thus:

It isfundamental to the working of government asawholethat all these parts
[i.e. the Crown, the executive, thelegidature and the courts] play their proper
role. Itisequally fundamental that no one of them overstep its bounds, that
each show proper deferencefor the legitimate sphere of activity of the other.®

Thedoctrine of supremacy of parliament (derived from English constitutional history
from the time of the enactment of the Bill of Rightsin 1689) isthat the |legisative organ of

2 Wells v. Newfoundland, [1999] 3 S.C.R. 199, per Mgjor J. at para. 52.

% Fraser v. Canada (Public Service Saff Relations Board), [1985] 2 S.C.R. 45, per Dickson C.J. at para. 39.
See also Reference re Remuneration of Judges of the Provincial Court of Prince Edward Island, [1997] 3
S.C.R. 3 at para. 138-139.

4[1993] 1 S.C.R. 319.

® Per McLachlin J. at p. 389.
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government, as representative of the people, isthe superior organ of government because at
the end of the day the legislature can, subject to certain constitutional limitations, passlaws
nullifying the actions of the executive and the courts.

In relation to the executive, the legislature is also supreme because the executive,
through the convention of ministerial responsibility, is accountableto the legislature for its
actions. Ministers of the Crown can be made to answer for the proper functioning of their
respective departments through examination before legislative committees and during
question period in the House. Ultimately, through the convention of collective
responsibilities, the whole of the executive branch of government is accountable to the
legislature in the sense that it must maintain the confidence of the House in order for it to
survive in office.

From these dual notions of separation and superiority it follows, it is said, that the
executive should not be able to tell the legislature what to do. The legislature is supreme
within its own sphere - master in its own house, asit were.

Infact, however, institutions of government areinterconnected in the constitution. It
is necessary, therefore, to examine the idea of legidative autonomy more closely to
determine how it might apply to the issues that are at stake in this review.

It isatruism to say that, in a constitutional democracy, no organ of government is
completely autonomous in the dictionary sense of being completely “a self-governing
community.”® The functioning of any organ, be it the legislature, the executive or the
judiciary, is constrained by the constitution, which sets out, either explicitly or implicitly,
the nature of the powers each may and may not exercise and the rules that govern their
interrelationship.

Parliamentary supremacy in Canada is limited by our federal constitution, which
limits, by the division of subject matter of legislative powers between federal and provincial
legidative bodies,” the extent to which any particular legislature may exerciseitslaw-making
mandate. Furthermore, the power of any legidative body in Canada is limited by
constitutional norms such asthose in the Canadian Charter of Rights and Freedomsand in
constitutional principles of general application.?

The doctrine of separation of powers has had along history in political theory. It
finds expression in the writings of Aristotle, Locke, Blackstone and Montesquieu, among
others® The modern concept of the doctrine is usually regarded as stemming from

® Concise Oxford Dictionary, 4™ ed., s.v. “autonomous.”

’ Constitution Act, 1867, ss. 91, 92.

8 See Smpson v. MacMillan Bloedel Limited v. Smpson, [1995] 4 S.C.R. 725, per Lamer C.J. at para. 15.
® See Aristotle, Politics, (Connecticut: Easton Press, 1964), Book 4, Chapter 14; John Locke, Two Treaties
of Government, (London: Abraham & Churchill, 1698), Book 2, Chapter 12, paragraphs 143-144; William



Montesquieu’s writings. It was his theorizing that influenced the formulation of the
separation of the legidlative, executive and judicial powersinthe United States constitution.
Hefelt that, as adefense against tyranny and the protection of political liberty, the power of
the state should not be aggregated in one body but should, instead, be divided amongst three
branches, which should act independently of each other in carrying out their respectiveroles.
Each would then act asacheck on the other and, in theory, one branch could not be called to
account by any other.*

Montesquieu formulated his theories based on what he believed to be the way the
English constitution functioned at thetime. As has been pointed out by otherssince,* there
has never been atrue separation of powersin parliamentary systems based on the English
model.*> The operation of responsi ble government, with the Cabinet being responsibleto the
legislature, precludesit. It is thisinterconnection between the executive and the legislature
that also weakens the notion of supremacy of parliament in practice. It leads, in fact, to a
situation where the executive in many practical respects controls the legislature.

As the Supreme Court of Canada observed in Wells v. Newfoundland:

The separation of powers is not a rigid and absolute structure. The Court
should not be blind to the reality of Canadian governance that, except in
certain rare cases, the executive frequently and de facto controls the
legidlature.”®

Blackstone, Commentaries on the Laws of England, (Oxford: Clarendon Press, 1765), Book 1, Chapter 2;
and Baron de Montesquieu, The Spirit of Laws, (Dublin: Ewing and Faulkner, 1751),Volume 1, Chapter 7.
19 The Spirit of Laws, (Dublin: Ewing and Faulkner, 1751), Volume 1, Chapter &: “In every government
there are three sorts of power: the legidative; the executive; ... and[the judicial]...When the executive and
legisative powers are united in the same person, or in the same body of magistracy, there can be then no
liberty.”

! See e.g. Geoffrey Marshall, Constitutional Theory (Oxford: Clarendon Press, 1971), Chapter 5.

12 See Reference Re Secession of Quebec[1998] 2 S.C.R.217 at para.15“ ... The Canadian Constitution does not
insist on a strict separation of powers’ [emphasis added]; and Douglas Kwantlen Faculty Association v.
Douglas College [1990] 3 S.C.R. 570 per LaForest, J. at para.53: “whilein broad terms, such a separation of
powersdoesexist ... itisnot under our system of government rigidly defined” [emphasis added] Professor Peter
Hogg goes farther and statesin Constitutional Law of Canada, 4™ ed. (looseleaf), p. 7-24: Thereis no general
“separation of powers’ in the Congtitution Act, 1867. The Act does not separate the legislature, executive and
judicial functionsand insist that each branch of government exercise only “itsown” function. Asbetween the
legislative and executive branches any separation of powerswould make little sensein asystem of responsible
government.” Bagehot’s classical description of the “ efficient secret of the English Contribution” stressesthe
“close union the nearly complete fusion, of the legislative and executive power. No doubt by the traditional
theory, as it exists in all the books, the goodness of our Constitution lies in the entire separation of the
legislative and executive authorities, but in truth its merit consists in their singular approximation. The
connecting link [between the executive and parliament] isthe Cabinet.” W. Bagehot, The English Constitution
(1867) (London: Fontana, 1993) p. 67-68.

1311999 3. S.C.R. 199, per Mgjor J. at para.54.
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This de facto control of the legislature by the executive occurs because:

on apractical level ... the same individuals control both the executive and
legislative branches of government. As this Court observed in Attorney
General of Quebec v. Blaikie [1981] 1 S.C.R. 312 at p. 320:

There isaconsiderable degree of integration between the legislature
and the Government. ... [I]t is the Government which, through its
majority, doesin practice control the operations of the el ected branch
of the legislature on a day to day basis.

Similarly, in Reference Re Canada Assistance Plan [1991] 2 S.C.R. 525...at
p. 547.

[ T]he true executive power liesin the Cabinet. And since the Cabinet
controlsthe government, thereisin practice adegree of overlap among
theterms*“government,” “ Cabinet” and “ executive.” ... Inpractice, the
bulk of new legidation isinitiated by government.*

This last point - that the bulk of new legidlation is initiated by the executive - is
underlined especially when it comesto financial matters. Constitutionally, “money bills’*
may only be introduced into the legislature by or with the consent of the executive.

One of the manifestations of autonomy in the legislative context is the doctrine of
parliamentary privilege.'” Thisdoctrinerefersto “the sum of the privileges, immunitiesand
powers enjoyed by the Senate, the House of Commons and the provincial legidlative
assemblies, and by each Member individually, without which they could not dischargetheir
functions.”*® Parliamentary privilege encompasses awide variety of disparate matters® as
they pertain to Members individually and to the assembly collectively. For individual
Members, it includes freedom of speech without being called to account in the courts in
respect of proceedings in, but not outside, the assembly; freedom not to answer to court
subpoenas when the assembly is in session; exemption from jury duty; and freedom from
obstruction, interference, intimidation and molestation, including intimidation by the

¥ Wells v. Newfoundland at para. 53. See aso Reference Re Canada Assistance Plan at para. 39.

5 “Money bills’ are hills that provide for the appropriation of public money for expenditure purposes by
agencies of government.

1° Congtitution Act, 1867, Ss. 54, 90; Newfoundland Act, Sch., Term 3.

17 See, Canada (House of Commons) v. Vaid, [2005] S.C.C. 30 at para. 21: “ Parliamentary privilege ... isone
of thewaysin which the fundamental constitutional separation of powersisrespected ... Each of the branches
of the State is vouchafed a measure of autonomy from the others.”

8Vaid, para. 29, item 2. In Newfoundland and Labrador, the House of Assembly Act R.S.N.L. 1990, c. H-10, s.
19 providesthat the House and its members “ hold, enjoy and exercise those and singular privileges, immunities
and powers that are now held, enjoyed and exercised by the House of Commons of the Parliament of Canada
and by the members of that House of Commons.”

9 A number of examples are given in Vaid, para. 29, item 11.



Speaker. The privileges of the House as a collectivity include the right of the House to
discipline Members (censure, reprimand, summoning to the Bar of the House, imprisonment
and expulsion); the authority to maintain the attendance and service of its Members; the
power to exclude strangers from the precincts; the right to institute inquiries; the right to
administer oaths to witnesses; and the right to publish papers containing defamatory
material.

When properly invoked, the effect of the privilege is to insulate the person or the
institution invoking it from interference from either the executive or the courts. It becomesa
matter for the legislature, and for the legislature alone, to deal with and regul ate the matters
that fall within the parliamentary privilege umbrella® In this regard, therefore, the
application of parliamentary privilege does reflect a separation between the legislature and
the executive with respect to certain functions.

Inasense, parliamentary privilege, properly invoked, amountsto an exemption from
the general law. However, the mere claiming of the privilege does not necessarily provide
the shield. In Canada (House of Commons) v. Vaid,* Binnie J. quoted from a United
Kingdom parliamentary report, with approval, to the effect that parliamentary privilege
“does not embrace and protect activities of individuals, whether members or non-members,
simply because they take place within the precincts of Parliament;” and he stressed that
“legidative bodies ... do not constitute enclaves shielded from the ordinary law of the
land.”?* The ability to invoke the privilege depends on whether the immunity claimed is
necessary for the legislators to do their legislative work. “The concept of necessity,”
conceded Binnie J., isto be construed broadly asincluding what the “ dignity and efficiency
of theHouse” require, but it isgenerally regarded as having to be related to the legislature’ s
“legidative and deliberative functions, and the legislative assembly’ s work in holding the
government to account ..."”*

In Vaid, Binnie J. stated that:

The idea of necessity is ... linked to the autonomy required by legidlative
assemblies and their members to do their job.?

He also pointed out that the references to “dignity” and “efficiency,” as
encompassed within the concept of necessity,

% See for example the recent decision of Orsborn, J. of the Newfoundland and Labrador Supreme Court in
March v. Hodder et al, 2007 NLSCTD holding that parliamentary privilege precluded the justiciability of a
claim by the Citizens Representative, an officer of the House of Assembly, claiming that he had been denied
due process in the manner in which the House purported to dismiss him from his office.

2112005] S.C.C. 30.

2 \/aid, para. 29, Item 1.

2 \aid, para. 41.

#\/aid, para. 29, Item 4.



[are dso linked to autonomy. A legidlative assembly without control over
its own procedure would, said Lord Ellenborough C.J. almost two centuries
ago, “sink into utter contempt and inefficiency” (Burdenv. Abbott (1811), 14
East 1, 104 E.R. 501, at p. 559). Inefficiency would result fromthedelay and
uncertainty that would inevitably accompany externa intervention.
Autonomy istherefore not conferred on Parliamentarians merely asasign of
respect but because such autonomy from outsiders is necessary [emphasis
added] to enable Parliament and its members to get their job done.”

Parliamentary privilege and legidative autonomy are thus clearly linked. Both
privilege and autonomy are supported by the same justification. They must be grounded on
the notion of the necessity of the assembly and its Members to perform their functions
effectively. It is the purpose of parliamentary privilege or the claim to autonomy that
governs - and limits - their proper application. In discussing the role of the courtsin these
areas, the Supreme Court in Vaid observed that “a claim of privilege does not immunize
from the ordinary law the consequences of conduct by Parliament or its officers and
employees that exceeds the necessary scope of the category of privilege.”*

Legidative autonomy is not, therefore, some ritualistic incantation that can be
invoked unthinkingly to justify reclusive and unfettered action for any purpose whatsoever.
When it isinvoked properly, it will find ajustification in theideathat there is anecessity to
exclude outsideinterferenceto enable thelegislature and its Membersto function effectively
and properly.? Toinvokeitin other circumstancesto justify insulating the legislature from
external interferenceistoinvokeit improperly. For example, independence and autonomy,
in the abstract, do not justify exemptions from accountability, particularly in the financial
field. How can it be said, as a general proposition, that legislative autonomy entitles
Members of the assembly to avoid accounting for their stewardship of public money? While
there might be individual instances where being required to disclose particular financial
transactions could be said to interfere with a Member doing his or her job freely and
unimpeded (such as where disclosure might expose the name of a constituent in a sensitive
personal matter), it doesnot follow from thisthat, asablanket proposition, aMember should
have no responsibility to account at al.

There are dangers associated with any type of thinking that places emphasis on
separation and independence. It can have a tendency to lead to a “we-they” attitude - a
bunker mentality, asit were. When the notion of separation becomesdefensive, i.e., to repel
interferencein protection of self-interest, or if it isused unthinkingly asaknee-jerk reaction
without keeping in mind what isits underlying purpose, it can be misused. That purposeis,
as | have stated, to ensure that the functioning of the legislative branch in its legitimate
activities in the public interest, without any outside influence, is not impeded. It is not

% \/aid, para. 29, Item 7.

% \/aid, para. 29, Item 11 [emphasis added)].

%" Vaid, para. 20, referring to “the need for its|egislative activities to proceed unimpeded by any external body
or institution” and eschewing “ potential interference by outsidersin the direction of the House”.
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sufficient ssimply to mouth the mantra of legidlative autonomy in a defensive way, to repel
interference in protection of self-interest, without always seeking to ground it in its
fundamental purpose. If insistence on legidlative autonomy cannot be justified in that way,
reliance on it is an abuse.

There isasecond danger in focusing on autonomy and separation - the creation of a
“club-like” atmosphere with its own sense of morality. Thismay lead to an overriding sense
of loyalty, afeeling of obligation to protect the group to the detriment of the public interest.
One group of observers has described the situation as follows:

There is a powerful sense of cohesion among politicians and especially
legidlators. They share a large number of rather exclusive experiences: in
effect they all belong to the same club. And since this club makes the rules
for everyone, it remainsstrongly in favour of policing itsown memberswith
no interference from anyone else. There is a suspicion on the part of
legislatorsthat no one“outside’ really understandswhat they go through and
in part thisis correct. But thisinsularity and collegiality can be invoked to
protect the legislature and members who have apparently misbehaved from
outside scrutiny or punishment. Legislatures must have a high degree of
autonomy at the institutional level if they are to make the hard choices that
are often required in government. But thisinstitutional autonomy also hasa
dark side, in that legislatures and legislators can too easily seethemselvesas
above the law or beyond the reach of ordinary ethical restrictions.”®

These two dangers, working in tandem, can easily lead, | would suggest, to a
tendency to play the “autonomy card” inappropriately, in self-interest, out of a sense of
loyalty to the group and without necessarily justifying the assertion in terms of its necessity
in the circumstances to promote its proper purpose.

Theresult of thisanalysisisthat the legidative branch of government does not, and
cannot, have complete autonomy from the other branches of government, particularly the
executive branch. Inreality, too much can be made of the notion of legislative autonomy in
practical terms. It can be invoked and relied on for improper purposes and thereby be
counterproductive to other notions, such as accountability and transparency.

Nevertheless, legislative autonomy operating within its proper sphere is a vitally
important valueto be preserved and observed. It providesthe foundation on which Members
of the House can operate to do their jobs as legidators effectively, free from external
impediment, especially from the executive. It is particularly important as support for the
work of opposition membersfacing agovernment majority dominated by the executive. Itis

“Mancuso, Maureen; Atkinson, Michael M.; Blais, André Greene, lan; & Nevitte, Neil; “ A Question of Ethics:
Canadians Speak Out” (Don Mills: Oxford University Press, rev ed. 2006), p. 24.
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often the only trump card an opposition member has to enable him or her to resist
domination by an aggressive government, by allowing the opposition to carve out an area of
activity which the government’s majority control of the legislature cannot touch. The
challenge facing thisinquiry is to devise a system that preserves and enhances legidative
autonomy inits proper areaof operation which at the same time does not alow it to become
an instrument of improper application and hence an instrument of abuse.

The Ruleof Law

The notion of the rule of law is central to the Canadian system of government. It is
recognized as “a fundamenta principle of our constitution”® and is enshrined in the
preamble to the Canadian Charter of Rights and Freedoms.*

Theideabehind the concept isthat people are governed by law alone and not by the
arbitrary or discretionary decisions of government. No category of citizen, not only the
governed but also the governors, is exempt from obeying the law, as established by
mechanisms that are constitutionally recognized and accepted. The concept isalso usedin
the broader political sense of a preference for community order rather than anarchy, andin
the notion that law should be expressed in such away that people are ableto be guided by it.

It was described thus by the Supreme Court of Canadain Referencere: Manitoba Language
Rights:

[T]he rule of law ... must mean at least two things. First, that the law is
supreme over officials of government as well as private individuals and
thereby preclusive of arbitrary power ... Second, the rule of law requiresthe
creation and maintenance of an actual order of positivelawswhich preserves
and embodies the more general principle of normative order. Law and order
are indispensable elements of civilized life ... AsJohn Locke once said, “A
Government without lawsis, | suppose, amystery in politics, inconceivable
to human capacity and inconsistent with human society.”*

Thenotion of therule of law isaunifying constitutional principlethat cutsacrossthe
doctrine of separation of powers. It applies to the legidative as well as the executive
branches of government. As the Supreme Court of Canada noted in Canada (House of
Commons) v. Vaid, “[l]egislative bodies created by the Constitution Act, 1867 do not
congtitute enclaves shielded from the ordinary law of the land.”** The doctrine of
parliamentary privilege operates within this overarching umbrella. In Vaid, the Supreme
Court enunciated the idea that unless a particular privilege could be demonstrated to have
existed at the time of Confederation, its recognition would have to depend on the ability of

 Reference re Manitoba Language Rights, [1985] 1 S.C.R. 721 at para. 59. See also Roncarelli v. Duplessis
[1959] S.C.R. 121, per Rand J. at para. 142 (“ a fundamental postulate of our constitutional structure”).

%0 Constitution Act, 1982, Part |, Preamble.

%! Reference, re: Manitoba Language Rights, [1985] 1 S.C.R. 721 at para. 64.

¥ R v. Vaid, [2005] SCC 30 at para. 29, Item 1.
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the claimant to demonstrate that its recognition was “ necessary” to enablethelegislatureto
perform its work effectively. If the existence and scope of a privilege have not been
authoritatively determined, the court:

[W]ill berequired ... totest the claim against the doctrine of necessity, which
is the foundation of all parliamentary privilege ... [I]n order to sustain a
clam of parliamentary privilege, the assembly or member seeking its
immunity must show that the sphere of activity for which the privilege is
clamed is so closely and directly connected with the fulfillment by the
assembly or its members of their functions as a legisative and deliberative
body, including the assembly’ s work in holding the government to account,
that outsideinterference would undermine thelevel of autonomy required to
enabl e the assembly and its membersto do their legislative work with dignity
and efficiency.®

Even under the doctrine of parliamentary privilege, therefore, alegislative Member
or thelegidatureitself isregarded as bound by the law of the land and, unless the person or
body seeking immunity from that law can justify the immunity according to the concept of
“necessity,” the general notion of legislative autonomy cannot be used to claim exemption
from therule of law. One cannot, in asserting legisl ative autonomy, take it upon oneself to
avoidthelaw. Thus, to take an example - the removal of the Auditor General from auditing
the House of Assembly - that has been the subject of some public discussion, and will be
discussed at some length later in this report: the fact that the Commission of Internal
Economy was successful in using legidlative autonomy as one of the reasonsfor barring the
Auditor Genera from the House does not then justify it in not complying with the amended
legislative provision that nevertheless required that “an audit” by someone be completed.
Just because success was achieved in repelling outside influence, the acquisition of power,
internally, to regulate the audit process did not mean that the IEC was alaw unto itself and
could ignore with impunity the obligation of having an audit performed. The legidative
branch is still bound by the general requirements respecting protection of public money.

Indeed, thisis as it should be. The people who make laws of general application
should surely be expected to apply them to themselves. Aslaw-makers, they should be on
the front line of scrutiny asto the application of therule of law. If they are seen as making
laws that do not apply to themselves - so that they are “above the law,” so to speak - then
othersin society might well legitimately ask, “1f not them, why us?’

| asserted above that the notion of legislative autonomy is not necessarily
incompatible with notions of accountability, provided the underlying rationale for autonomy
is not undermined. One can go further and say that legidative autonomy without
accountability isinconsistent with the rule of law.

¥ Vaid, paras. 40 and 46.
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Trust

Trust is an important feature of human relations, both between individuals and
between and among social groups. It also figuresprominently inthe political context, at the
heart of the relationship between citizens and those who represent them. Trust affects how
people think and feel about politicians and, by extension, politics and political institutions
generally.

While trust, in the political context, is probably engendered and maintained by a
variety of factors, including economic and social well-being, cultural attitudes, historical
experience and political tradition, it is fair to say that its continued maintenance is also
hindered and placed in jeopardy by perceptions of political corruption or other indications
that the politiciansin positions of authority are not acting with the public good in mind. This
IS because the placement of trust in an individual or institution is rarely made
unconditionally. “Trust rests on the belief that the individuals, groups or institutions are
worth the reliance assigned to them.”* When the trust is regarded as having been betrayed,
it can lead to areassessment of the relationship.®

Trust must exist not only in the political institutionsthemselves but also in the actors
who operate within thoseinstitutions. Widespread mistrust of theindividualsasagroup can
lead to mistrust in the institution. It is for that reason that our democratic system cannot
function effectively without aminimal level of trust by the populace in our politicians. To
operate, democratic governments need consent based on trust because, in the end, they
cannot rely on force to get citizens to comply with their will or to enable themto remainin
office.

This fundamental notion of trust as underlying the effective functioning of our
political system has led to the description of politicians as being charged with trust
obligations. For example, Franklin D. Roosevelt, when governor of New Y ork, observed
that “the stewardship of public officersisaserious and sacred trust.” This observation was
noted and approved by Justice Tallis, writing for the mgjority in R. v. Berntson® - one of the
cases arising out of the constituency allowance “scandal” in Saskatchewan - when he
observed that

[a] heavy trust and responsibility is placed in the hands of those holding
public office or employ. The public are entitled to expect persons in such
positionsto observe the “honour” system that they have put in place when it

% Jean Crete, Rejean Pelletier and Jerome Couture, “Political Trust in Canada: What Matters: Politics or
Economics?’ (Delivered at the annual meeting of the CPSA, Y ork University, Toronto, June 1-4, 2006) online:
Canadian Political Science Association < http://www.cpsa-acsp.ca/papers-2006/Crete.pdf >.

% As noted in Chapter 1, footnote 29, editorials and opinion pieces aired and written in early 2007 in this
province have suggested that, as aresult of breaches of public trust evidenced by the constituency allowance
“scandal,” none of the current Members of the House of Assembly should be returned in the next election.

% [2000] SKCA 47.
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comes to the expenditure of public funds for various allowances ... [T]he
integrity of the system of alowances of members of the Legidlative
Assembly depends entirely on the honesty and personal integrity of each
individual member.*

The notion of the politician as a “trustee” permeates political discourse and even
findsitsway into the criminal law. Specific offencesexist that criminalize behaviour that is
found to be a breach of trust by public officials.®

It probably cannot be said that the position of an elected Member constitutes,
generaly, an office of trustee, in the technical private law sense of a recognized jural
relationship, in which the requirements of the three certainties of intention, subject matter
and objects are present.* Y et there are those, like Roosevelt, who have suggested that the
political position of an elected Member exhibits fiduciary characteristics which, of course,
are adefining characteristic of trust relationships.

Fundamental to a fiduciary relationship is the notion of putting someone else’s
interests ahead of one’'sown. AsMcLachlin J. said in Norberg v. Wynrib, “ The fiduciary
obligation has trust, not self-interest, at its core.”* Few would dispute that elected
politicians are expected to sublimate self-interest in the work they do on behaf of
constituents.

While no one theory is universally accepted as the basis of the existence of a
fiduciary obligation, the notion of having a power to affect the interests of another who is
peculiarly able, by virtue of vulnerability or other circumstances, to be affected by those
actions, is central.” One theorist, J.C. Shepherd, suggests a theory based on the notion of
“transfer of an encumbered power”:

A fiduciary relationship exists whenever any person acquires apower of any
type on condition that he also receive with it a duty to utilize that power in

¥ R. v. Berntson, at paras. 24 - 25.

% Criminal Code of Canada, R.S.C. 1985, c. C-46. s. 122.

% See Waters, Law of Trustsin Canada (Toronto: Carswell, 1974), p. 99.

4011992] 2 S.C.R. 224. See also Canadian Aero Service Ltd. v. O’ Malley [1974] S.C.R. 592 at para. 606, where
itisobserved that thefiduciary obligation isan obligation which “betokensloyalty, good faith and avoidance of
aconflict of duty and self-interest.”

“In Framev. Smith, [1987] 2 S.C.R. 99 (affirmed in Lac MineralsLtd. v. International Corona ResourcesLtd.,
[1989] 2 S.C.R. 574) Wilson J. stated, three general characteristics of afiduciary relationship at paras. 40-42 :
(i) the fiduciary has scope for the exercise of some discretion or power; (ii) the fiduciary can unilaterally
exercise that power or discretion so as to affect the beneficiary’s legal or practical interests; and (iii) the
beneficiary is particularly vulnerable or at the mercy of the fiduciary holding the discretion or power. While
some (e.g. Sopinka J. in Lac Minerals) say that the third characteristic, vulnerability, must be present in all
cases, others (e.g. LaForest J. in Lac) say that vulnerability isa“ relevant consideration” though not anecessary
ingredient.
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the best interests of another, and the recipient uses that power.*

Of interest in the present context is that the notion of an encumbered power in the
private law context was developed by Shepherd using broader notions from political
philosophy as one of his bases. He refers to the socia contract theory of John Locke as
encompassing the idea of an encumbered power as a central feature of his political theory.
Locke described the legislative power as a “fiduciary power to act for certain ends’ and
asserted: “For all Power given with trust for the attaining of an end, being limited to that
end, whenever that end is manifestly neglected, or opposed, the trust must necessarily be
forfeited and the Power devolve into the hands of those that gaveit.”* In so doing, Locke
relied on the notion of fiduciary obligation flowing from the concept of atrust to argue for
limits on governmental power.

Thistheory of constitutional government, calling for restraint by public authority, has
been adapted by some to argue for treating individual public offices as having afiduciary
character. For example, commentators in the United States, in describing the standard of
impeachment of the President under the U.S. Constitution as afiduciary standard, interpret
Locke' s theory as the basis for encumbering public office with fiduciary obligations:

Officialswould not enjoy power asapersonal right but would hold it subject
to a burden; the Government’ s power should be encumbered with atrust to
act on behalf of the beneficiaries - all those who had created government by
social contract ... The public delegates power to their representatives so that
they may act for society’s benefit; neither the executive nor the legislators
can use that power arbitrarily or exceed the limitsimposed by the fiduciary
obligations of the public trust ... Like a trustee of private property, an
officeholder has no right to assert private “dominion” over the power he
holds; his use of property must be limited to such acts as will benefit those
who gave him his power.*

The idea of adapting trust and fiduciary concepts from private law into the public
sphere has been utilized in other, disparate areas; for example, in recognizing a fiduciary
rel ationship between the Crown and aboriginal communities,* and in describing the duty of a
municipal authority to its taxpayers as analogous to that of trustees of the property of
others.”

“2 J.C. Shepherd, The Law of Fiduciaries, (Toronto: Carswell, 1981), p. 96.

“ John Locke, Two Treatises of Government, (London: Abraham & Churchill, 1698), Book 11, Chapter X111,
para. 149.

“ E. Mary Rogers and Stephen B. Y oung, “ Public Office asaPublic Trust: A Suggestion that |mpeachment for
High Crimes and Misdemeanors Implies a Fiduciary Standard,” (1974), 63 Georgetown Law Journal 1025 at
1026.

“5See Guerin v. Canada, [1984] 2 S.C.R. 335.

% See Roberts v. Hopwood, [1925] A.C. 578 (H.L.), per Lord Atkinson: “A body charged with the
administration for definite purposes of funds contributed in wholeor in part by persons other than the members
of that body owes ... a duty to those latter persons to conduct that administration in a fairly business-like
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Thisisnot to say that these usages can be easily adapted to envel op the position of an
MHA with strictly fiduciary characteristics” in all aspects of his or her work. For present
purposes, it is not necessary to do so. It is sufficient to recognize that elected
representatives, in carrying out their duties, are entrusted with power to commit and spend
public funds through, for example, the use of constituency allowances, and that in so doing
they are not using their own property. Furthermore, MHAS have, by the nature of the
arrangements that are put in place to assist them in performing their duties, the ability to
spend public money in waysthat are not easily discernable to observers unless special steps
are taken to make their actions transparent. The people who elect them must, to a certain
degree, have faith in, or “trust,” their elected representatives to act responsibly. In that
sense, they are vulnerable by-standers. Whilethismay not bring an MHA strictly within the
list of characteristics of a fiduciary in the private law of equity, there are nevertheless
fiduciary-like characteristics present. In a different context, it has been said by one
commentator that an “ equitabl e duty arisesfrom the concept of public authority asaform of
public trust, and the corresponding obligation on public officialsto discharge this authority
reasonably, fairly, and in the public interest.”*®

Shepherd pointsout that the transfer of power from abeneficiary to thefiduciary can
occur in a number of ways, but it is the fact of the transfer of encumbered power and the
position that results that give rise to the fiduciary obligation. For example, the duty of
loyalty that is part of the fiduciary obligation is derived from the law itself, not from the
specific type of legal transaction that effects the transfer. He observes:

We can aso transfer powers to a person by appointing or electing him to
offices which carry with them a decision-making role. When we elect a
person to the position of director of acorporation, we clothe himwith certain
powers, not flowing from any contract (except in the most extended sense),
but from the legal and practical redlities of the office of corporate director.
Similarly, when we elect representatives to government, although there is
some form of social contract there, the actual investiture of powersis the
result of placing someone in the office, the office having the powers already
attached by virtue of the social contract.*

Itissufficient for present purposes to conclude that there are anal ogies to be drawn
between a person in a recognized trust or fiduciary relationship and persons in elected

manner, with reasonable care, skill, and caution, and with a due and alert regard to the interest of those
contributors ... Towards these latter persons the body stands somewhat in the position of trustees ...”

“"In Tito v. Waddell (No. 2), [1977] 3 All E.R. 129 (Ch. D.), Megarry V.C. pointed out that “Many aman may
bein aposition of trust without being atrusteein the equitable sense.” Seethediscussion generally of thisand
related issues in Lorne Sossin, “Public Fiduciary Obligations, Palitical Trusts, and the Equitable Duty of
Reasonablenessin Administrative Law,” 66 Sask L. Rev. 129.

“8 Sossin, footnote 47, p. 129.

“9 Shepherd, footnote 42, p. 99.
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political office. Thedutiesthat arecommonly associated with trust or fiduciary relationships
- not to engage in self-dealing; not to place onesalf in a position where one's duty and
interest may conflict; to preserve the property in respect of which the fiduciary has been
entrusted with stewardship; to account for that stewardship; and to provide requested
documentation, full information and explanations about the manner in which the fiduciary
has acted (in other words, to be transparent) - are commonly what we expect of our
politicians. Acting according to such standards is what we expect of persons of integrity.
Thus, trust is intimately bound up with integrity. That is why we seek integrity from our
politicians.® AsTallisJA. saidin R. v. Berntson, “[p]rotecting the integrity of government
iscrucial to the proper functioning of ademocratic system.”* A proper system of controls
within the legislative branch of government should therefore be built on expectations that
Members of the House will exhibit and adhere to fiduciary-like standards.

The two fiduciary duties last mentioned in the preceding paragraph - the duty to
account and the duty to provide information - now lead us to discussions of accountability
and transparency. Confidence and trust in our leaders come from the assurance that they are
accountablefor what they do. However, not only must the system operate properly, it must
be seen to operate properly. That provides a justification for a general requirement of
transparency.

Accountability

In recent years, notions of “accountability” have increasingly been the subject of
public discourse. Comments such as the following, delivered in conjunction with the
Massey Lecturesin 2001 are often heard:

Public accountability isafundamental right of citizensin ademocratic polity.
Without accountability, democracy does not work: thereisno constraint on
thearbitrary exercise of authority. But accountability isdifficult to construct
and enforce, even in democratic systems of responsible government ... What
accountability means, how it isconstructed, and what measures areimportant
are part of amuch larger conversation about values and purposes. Toignore
accountability, or to dismissit asatechnical problem best left to the experts,
isto missone of the most important conversations of post-industrial society.>

Of course, accountability means different things in different contexts. The notion
surfaces in discourse respecting virtually all aspects of life - from holding persons
accountable in the criminal and civil courts, to holding corporate directors accountable for

% See R. v. Hinchey, [1996] 3 S.C.R. 1128 per L'Heureux-Dube at para. 14: “our democratic system would
have great difficulty functioning efficiently if itsintegrity was constantly in question.”

*l R, v. Berntson [2000] SKCA 47 at para. 25.

°2 Janice Gross Stein, The Cult of Efficiency (Toronto: Anansi, 2001), p.139.
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their roles in corporate governance, to holding athletes accountable for engaging in
unacceptable use of performance-enhancing drugs, to holding professionals accountablefor
failing to meet the standards of their profession, to holding judges accountable for their
conduct.

In the political sphere, accountability is used in avariety of senses, depending on
context. It can be discussed in terms of the relationship between elected and non-elected
officias, between elected officials and the electorate; between elected officials and/or the
government collectively, on the one side, and government agencies and institutions that
create and purport to enforce standards of behaviour on the other.

Traditionally, accountability in the context of the elected assembly was thought of
primarily as ministerial responsibility®® - the idea that ministers are responsible to the
assembly for the activities, particularly the stewardship, of the department of government for
which they areresponsible and can be called to account by questionsin the House and before
parliamentary committees. The ultimate sanction was resignation. Another concept of
accountability in the traditional sense isaccountability to the electorate. Not infrequently,
we hear politicians, when confronted with accusations of impropriety, proclaiming that the
ultimate judge of their actionswill be the voters at the next election, asif that isa sufficient
defense to the accusation in the meantime.

Certainly, one cannot minimize the continuing importance of these notions of
accountability. Political life has, however, moved on from these ideas. Accountability is
now entering public discourse in many other ways. There is a general expectation, both
within government and among the public, that moreis needed to ensure propriety of public
officials. Accountability is perhaps one of the most written-about concepts in public
administration literature in Canada today. One of the most respected commentators on
accountability isPaul Thomas. Rather than seeing it asan amorphous concept, he narrowsit
down to the idea of a process or relationship. In arecent publication, he says:

Often it is used synonymously, and incorrectly in my opinion, with other
termslike responsibility, responsiveness, transparency and fairness. | favour
restricting the use of the term accountability to describe a formal,
authoritative relationship governed by a process.™

Thomas sees the accountability relationship as comprising four components. The
firstisthe assignment of delegated responsibilitiesto others by aperson or body in authority,
generally with performance standards or expectations attached. The second isthe obligation

%% C.E.S. Franks, The Parliament of Canada (Toronto: University of Toronto Press, 1987), p. 227: “Nothing
could be simpler than the theory of parliamentary accountability. Its essence is ministeria responsibility.”
% Paul Thomas, “Control, Trust, Performance and Accountability: The Changing Meaning of Four Key
Administrative Variables,” (Presented to the Professional Planning Exchange— Symposium 2004, Ottawa, May
27-28, 2004), p. 19, online: Performance and Planning Exchange <http://www.ppx.ca/symposium/2004-
_symArchivePresentations/ContTrustPerf Account.pdf >.
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to answer for performance or non-performance by those persons or bodies assigned such
responsibilities. The third is that the responsible persons or bodies must be given the
authority, resources and control over eventsto berealistically able to achieve the outcomes
desired. Animportant fourth, and last, aspect Thomas mentionsis the requirement that the
authoritative party in the accountability relationship must have the will and the capacity to
obtain information and to monitor performance.™

Theideaof therule of law also underlies, and provides arationale for, the notion of
accountability in government. In the Patriation Reference, the Supreme Court of Canada
noted that the concept of the rule of law entails the notion of “executive accountability to
legal authority.”*® The very ideaof government officials being subject to the law and being
thereby limited in the use of arbitrary power meansthat they must account for their activities,
particularly their financial activities.

The stress on accountability in the public sector serves at least two purposes: it
provides a focus on mechanisms to achieve efficiency in the expenditure of public fundsin
the delivery of government programs, and it also emphasizes the responsibility of public
officialsto act properly in the publicinterest. It isthissecond aspect of accountability with
which | am most concerned. By holding officials accountable for what they do, by exposing
their activitiesto thelight of public scrutiny, and by providing ameasure against which their
actions can bejudged, citizens can receive some measure of assurancethat officialswho are
placed in a position of power and influence are employing their power and influence for the
public good; in short, they can have adegree of confidence that the system isworking asit
should.

Contributing to thisincreased stress on public accountability, or perhapsasaresult of
it, notions of accountability areincreasingly receiving emphasisinlegidativepolicy. Inthe
province of Newfoundland and L abrador, we have seen, for exampl e, the recent enactment of
the Transparency and Accountability Act.>” Of interest in the present context isthat portions
of the Act have been made applicable to the House of Assembly, thus recognizing that the
notion of accountability isnot something that should beregarded asforeignto thelegidative
branch of government.

Acknowledgment of the application of the notion of accountability to thelegislature
does not mean that the rules of accountability should be the same throughout government.
For example, although notions of judicial independence underpin the position of thejudicial
branch of government, the judiciary is nevertheless accountable for (i) its substantive
decisions by the appeal process, with decisions being ultimately subject to reversal by

*® Thomas, p. 20.

% Manitoba (Attorney General) v. Canada (Attorney General); Canada (Attorney General) v. Newfoundland
(Attorney General); Quebec (Attorney General) v. Canada (Attorney General), [1980] 1 S.C.R. 753 at paras.
805-806.

> SN.L. 2004, c. T-8.1. For a brief discussion of this Act’s scope, see below under the heading
“Transparency.”
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legislation or the application of the“ notwithstanding clause” in the Constitution; (ii) conduct
by the discipline process administered by the Canadian Judicial Council or its provincial
equivalents; (iii) financial stewardship of funds that come into its possession, by means of
the audit process; and (iv) subjecting its processesto public scrutiny through ageneral open-
courtroom policy.

Just as the rules of accountability for the judiciary are modified and applied to take
account of itsunique position and the values on which it isbased, so also should the rules of
accountability for thelegidlative branch betailored to meet its special position. Thefact that
the position of the legislative branch is different from the executive branch does not mean
that accountability is unattainable or that it should not be applied at al. Legidative
independence is no justification, in itself, for not developing and applying appropriate
mechanisms of accountability.

There can be no doubt that many of the traditional notions of parliamentary
accountability do not work well within the legidlative branch. Ministerial responsibility, for
example, dependsfor its effectiveness on an active opposition, onethat can probethe actions
of government within the acceptable bounds of political partisanship. When the legislative
branch isdealing with financial mattersimpacting on Members qua Members - matters such
as salaries and proper spending of allowances, for example - there is no natural opposition.
All Members of the legislature may have similar interests and may be tempted, out of self-
interest, not to “rock the boat.” There are not the same checks and balances that exist in a
system that normally pits opposing interests against each other. Thereis considerably less
likelihood, therefore, that political partisanship will result in criticism of decisions madeto
benefit all Members. Itisall the moreimportant, therefore, that the governing bodies of the
legislature (in Newfoundland and Labrador, the Commission of Internal Economy) have
other accountability mechanisms built in.

Whilelegidative autonomy might mandate that the | egislature not be accountableto
the executive branch, there is no reason why high standards of accountability and
responsi bility to the people of the provincein the conduct of al parliamentary matters should
not be applied by the legislature to itself and its Members, along with mechanisms for
ensuring that those standards are publicly enforced.

Transparency

Transparency isthefoundation upon which accountability of public officiasisbuilt.
It implies openness and awillingness to accept public scrutiny. Openness and the potential
for scrutiny are also the antidote for suspicion and mistrust. When meetings are open to the
mediaand the public, and when financial records and reports can be reviewed and discussed
in public, thereisless opportunity for public officialsto abuse the system out of self-interest
or even to neglect their duties. Transparency thus increases confidence and trust in our
democratic system.
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Governments, especially their executive branches, are increasingly responding to
demandsfor greater opennessin the way in which they make decisionsand in the manner in
which they do business. Such initiatives as access to information regimes, whereby
members of the public can gain access to awide variety of information in the custody and
control of government officialsand agencies, are examples of attemptsto make government
more open.® Building on the principlethat al government information should be accessible
unless an exception can bejustified on good policy grounds, governments are going further
and actually publishing broad categories of information of their own motion, by means of
formalized “ publication schemes,”* rather than waiting for individual requests for access.

The term “transparency” is slowly working its way into the actual lexicon of
government. For example, inthisprovinceit findsitsway into thetitle of the Transparency
and Accountability Act,® with the long title describing it as an Act “to enhance the
transparency and accountability of the government and government entitiesto the peopl e of
theprovince.” Thelegidation, whichisdeclared to have precedenceover other legidationin
case of conflict, attempts to achieve transparency by imposing obligations on government
entitiesto prepare strategic, business or activity plans setting out broad strategic objectives
for government programs, and to publish those plans, followed by the preparation of annual
reports comparing actual results with the projected results. The plans and reports are
required to be made public not only by tabling in the House of Assembly, but also by “other
effective methods, including electronically.”® The Act, amongst other things, also requires
all government departments and public bodies to report financial information in a manner
consistent with generally accepted accounting principles. Non-compliance with the
requirementsfor preparation and publication of plansand reportsrequiresapublic statement
giving reasonsfor non-compliance. Careistaken to ensurethat theinformationinaplan or
report “is in a form and language that is as precise and as readily understandable as
practicable.” ®

Although not initially made applicable to the legidlative branch, the House of
Assembly has subsequently been brought under the umbrella of much of the Transparency
and Accountability Act.®® Thisisimportant because it signals, in this province, at least, an
intent to make the same broad principles of transparency and openness that apply to the
executive apply to the legislative branch as well.*

% For examplesof such initiativesin Newfoundland and Labrador, seethe Accessto Information and Protection
of Privacy Act, SN.L. 2002, c. A-1.1.

% An exampleis found in the Freedom of Information (Scotland) Act 2002 A.S.P. 2002, c. 13.

®SN.L. 2004, c. T-8.1.

®! See, Ss. 5(7), 6(7), 7(7) and 9(10).

%2 s, 17(1).

%3 See Internal Economy Commission Act, R.S.N. 1990, c. I-14 (asamended by SIN.L. 2004, c. 41, s. 1), ss. 9.1.
® | recognize that a number of the provisions in the Act, such as the requirement in ss. 19(4) permitting the
Treasury Board to direct a public body to make its books and financial records available to the Comptroller
General for review, are specifically excluded in their application to the House of Assembly.
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The acceptance of the principle that government should generally operate in an
atmosphere of transparency has important implications. It sets up a presumption of
transparency as the default position whenever the resolution of an issue as to whether to
disclose or not to disclose is unclear. While al would grant that there are circumstances
where it would not be in the public interest to permit disclosure or publication of certain
types of sensitive or personal information, every time secrecy or withholding from public
scrutiny isadvocated, the proponent of secrecy should bear the burden of justifying why the
principle of transparency should be compromised. Thisapproach should also apply to claims
to protect information on the grounds of parliamentary privilege. It thus providesafurther
argument for saying that “the party who seeks to rely on the immunity provided by
parliamentary privilege has the onus of establishing its existence.”®

Compliance and Controls

The Terms of Reference require an assessment of whether compliance practicesin
the House of Assembly are appropriate. Compliance presupposes a regime of standards
against which performance can bejudged. It isthose standardsthat determinethe extent and
nature of the controls that must be in place to ensure compliance.

“Control” is a concept with many facets. The Auditor General of Canada has
commented:

Control isboth restricting and enabling, an apparent paradox. Itisrestricting
inthat it protects against unwanted events such aswaste, lapses or probity, or
non-compliance with authority. It is enabling in that it helps ensure that
objectives are achieved and provides the boundaries within which public
servants can take decisions. Control provides the context in which
empowerment can be created.®

In the context of theMHA constituency alowanceissues, thefocusinevitably will be
on the restricting aspect of control, particularly financial control, rather than its enabling
aspects.

Financial control, in therestrictive sense, meansfollowing proceduresthat are meant
to ensure economy, efficiency and probity. It includes several matters: clearly defined roles
and responsibilities; segregation of duties among commitment of funds, signification of
acceptable work completed, and authorization of payment; aclear set of rulesfor delegation
of authority and an authority structure to accompany it; the provision of required
information; the establishment of performance standards; and an evaluation mechanism. In

¢ Canada (House of Commons) v. Vaid, [2005] S.C.C. 30, per Binnie J. at para. 29, item 8.
% Canada, Auditor General of Canada, 1992 Annual Report, Chapter 4, “Change and Control in Federal
Government”; online: < http://www.oag-bvg.gc.ca/domino/reports.nsf/html/ch9204e.html >.
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the broadest sense, financial control means the promotion of performance and achievement
while avoiding unwanted events like lapses in quality, unproductive uses of resources and
law-breaking.

At its highest level, financial control in the Canadian system of government means
parliamentary control. The elected assembly isthe ultimate source of control, and financial
control is simply a means whereby parliamentary control can be accomplished. The basic
principles of parliamentary control are constitutionally mandated.®” Essentialy, therulesare
that the government has the sole authority to initiate financial business; that the elected
house (where there is a bicameral legislature) dominates in financial business; and that all
public revenue and expenditures and borrowing must be authorized by parliament in
legidative form. In that way, what the government intends to do is subject to the
legislature’ s scrutiny, through the examination and debate over the budget (the“ estimates”).
The government’s performance with respect to carrying out legislatively authorized
spending is also subject to scrutiny:  through comprehensive audit processes, subsequent
questions and debate in the legidative chamber, and examination by parliamentary
committees, especialy the Public Accounts Committee. As we have seen, however, the
executive's dominance of the legislature through political majorities often makes
parliamentary control ineffective in practice.

At a more mundane level, control means the detailed mechanisms that are put in
place to ensure that at every step of the spending process decisions are made in the public
interest and that public money is prudently used and not misappropriated. Itisat thislevel
that accountants talk of internal control - the variety of procedures, like segregation of
duties, that provide checkson the ability of personsin the systemto abusetheir stewardship.

The role of the central paymaster, the Comptroller General, is vitally important; it is that

office, together with a cabinet committee often known as the “Treasury Board,” that
develops detailed policies and procedures for implementation of individual spending
decisions, including the documentation and authorizations that must be provided before a
specific transaction can be completed. Test-checking, through internal audit procedures,
provides additional assurance that the system is operating effectively.

A comprehensive audit of the public accounts, conducted by an independent auditor,

Is vital to ensure that money was spent in accordance with proper procedures, in the way
government said it was going to spend it, and that the spending achieved the resultsintended.
In the public sphere, it is often regarded as insufficient to limit the examination to a
determination as to whether the financial statements fairly reflect the government’s
operationsin accordance with generally accepted accounting principles; comprehensive, or
legidlative, auditing goesfurther - to express opinions on whether there has been compliance
with all proper legidlative and regul atory spending authorities.®® Thisexamination achievesa

67 Constitution Act, 1867, Ss. 53, 54, 102 and 106. These sections of the Act are applicable to the federal
parliament; they are made applicableto thelegislatures of thefour original founding provincesby s. 90, and to
the province of Newfoundland and Labrador by the Newfoundland Act, Sch., item 3.

®For the mandate of such auditsin this province, see Auditor General Act, S.N.L. 1991, c. 22, ss. 12(2). Fora
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degree of transparency in government because the report is made public; as a result, a
measure of accountability can be achieved through scrutiny by the legislature’s Public
Accounts Committee, and through public reaction at the ballot box.

The achievement of compliance through control can occur not only formally, but also
informally. Formal control occurs through the external imposition of standards and the
provision of specific regulatory procedureswith associated enforcement mechanisms. Some
examples have already been given. Informal controls, on the other hand, are those that cause
persons to alter their behaviour voluntarily because of well-understood expectations that
motivate them to comply with certain standards, out of a sense of moral obligation or afear
of exposure to censure if the behaviour were to be publicly known. In other words, the
person exercises self-control. Compliance with a system of informal controls depends in
large measure on transparency, so that with the accompanying realization that financial
activitieswill be subject to public scrutiny, personswill be motivated to meet expectations of
good financial management.

Because formal controls are conceived as being imposed from without, this
potentially raises questions as to conflict with the concept of an autonomous legislature. It
may be said, for example, that the idea of controlsimposed by the executive over theway in
which the legidative branch conducts its business is a fundamental violation of the
legislative-executive divide. That iswhy, it is said, the legidative branch must reject any
attempt on the part of the executive to impose its policies of financial control on the
legislature. This line of reasoning sometimes leads to the further argument that, once
external formal controls are rejected, the only thing left to operate within the legidatureis
informal, or self, control.

Inreality, respecting legidative autonomy does not lead to having to choose between
forma and informal control. There is no reason why the legislative branch, acting
autonomously, could not decide on its own motion to adopt formal policies of good financial
control used by the executive, but perhaps modifying them to account for some of the special
peculiarities characteristic of the legislative branch. It must be remembered that both the
legislative and executive branches ultimately spend public money from the same source, the
Consolidated Revenue Fund. It stands to reason that principles of good financial
management should apply to the control of public spending no matter who is doing the
spending. It doesnot follow, therefore, that arefusal to be bound by formal controlsused by
the executive necessarily leadsto the conclusion that all that can be expected of the actorsin
thelegidative branchisself-control. Thelegidative branch can, and should, develop itsown
set of financial controls, either by adopting those of the executive or by modifying them to
adapt to any specia circumstances of administration in the legislature.

more detailed discussion of the different types of audits and their scope, see Chapter 8 (Audits) under the
heading “ Government Audits - What Are They and Why Are They Carried Out?’
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Intheend, having areliable set of controlsover public spending, controlsthat can be
seen to be working and enforceable, enhances accountability and trust in our public
institutions.

Interrelationship of Fundamental Values and Concepts

The themes of legidative autonomy, the rule of law, trust, accountability,
transparency, and control are all engaged in the subject matter of this inquiry. The
intersection of these themes, and the degree to which the ideas underlying them were
properly observed, go to the heart of the culture of public stewardship - that hard-to-define
idea of ashared culture of prudence and probity, aswell asapride and confidencein, and a
desire to promote and preserve, our democratic system.

The notion of autonomy does not mean that the legisl ative branch can choose to be
accountable or not. The obligation of accountability is an overarching requirement of
democracy. The notion of autonomy does not make accountability optional. The obligation
to account arises independently of the concept of the legislature as an independently
functioning entity. It arises because of the necessary fact that in a democratic society no
body hasarbitrary or unfettered or dictatorial powers; and that whenever abody or official is
entrusted with power, it must be wielded in the public good. There must be a means to
ensure that that occurs, and that people have confidence that it occurs, thereby maintaining
trust in our institutions.

Trendsin Institutional Reform and Innovation in Executive and L egislative
Branches®

The values, fundamental principles and concepts of autonomy, the rule of law,
political trust, accountability, transparency and control have provided justifications and the
basesfor avariety of reformsin the executive and legid ative branches of government. They
have the potential, however, of playing out, in practica terms, in different ways.
Occasionaly, when applied to concrete situations, they may appear to work at cross-
purposes to each other. But what may first appear to be an inconsistency of principle may,
on closer analysis, not really be so.

An exampleisthe assertion of |egidlative autonomy in 2000 as one of therationales
given for excluding audit scrutiny of the accounts of the House of Assembly by the Auditor
General, and of excluding pre-audit and internal audit scrutiny of House documents by the

% This portion of the report is based largely on “Members’ Compensation in the Newfoundland and L abrador
House of Assembly: Issues and Opportunities,” a research paper prepared for the Commission by Dr.
Christopher Dunn.
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Comptroller General.” Whileit istruethat, as matters devel oped, the effect of those actions
was to work against the notions of accountability and transparency, that need not have been
the case. The flexing by the House of its autonomy muscles could equally have been
accompanied by the adoption and implementation by the House or its management board, the
Commission of Internal Economy, of their own policies relating to proper controls,
accountability and disclosure. In other words, autonomy on the one hand, and accountability
and transparency on the other, can co-exist. It simply requiresaninstitutional culture, and a
will onthe part of thosein positions of responsibility, to be alert to ensure that consideration
and commitment are given to each value when any political actionistaken. To acknowledge
and give effect to one value does not necessarily mean that one has to jettison another.

If we are to make recommendations about best practices to follow in the
Newfoundland and Labrador context, it is useful to consider how the values, fundamental
principles and conceptsthat have been earlier discussed are being reflected in devel opments
in executive and legislative governance generally. While the focus of this inquiry is on
legidlative, as opposed to executive, practices, there may betrendsin the executive branch of
government which may beinstructive and capable of adaptation in the legidative realm as
well - across-fertilization of ideas, asit were. | will briefly discuss some of the broad trends
inthe executive branch first, followed by adiscussion of trends more specificto legidatures.

Innovation in the Executive Branch

Revenue and expenditure policy-making in the executive government of Westminster
systems nationally and worldwide has seen both continuity and innovation. The continuity
can be found in continuing concern with collective decision-making. Innovations can be
found in disclosure, consultation and expenditure budget models.

(i) Ingtitutionalization

Beginning around the 1960s (or, in the case of Saskatchewan, the 1940s), the
institutionalized, or highly structured, cabinet came to replace the unaided, or
departmental/unstructured, cabinet in Canada. Thiscabinet, Stefan Duprésaid, had “various
combinations of formal committee structures, established central agenciesand budgeting and
management techniques [combined] ... to emphasize shared knowledge, collegia decision
making, and the formulation of government-wide priorities and objectives.”” There were
now “ central agency ministers” who reflected the collective concerns of cabinet and “ special
interest ministers” who continued the older pattern of special-interest politics. Later writers

" This matter will be discussed in considerable detail in Chapter 3 (Background).

™). Stefan Dupré, “Reflections on the Workability of Executive Federalism,” in Richard Simeon, ed.,
Intergovernmental Relations, Vol. 63, Research Studiesfor the Royal Commission on the Economic Union and
Development Prospects for Canada (Toronto: University of Toronto Press, 1985) p. 4.
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elaborated upon these themes, emphasi zing additional implications of theinstitutionalization
phenomenon. Institutionalization was seen as involving alternative channels of policy
advice for cabinet and committees, extensive cabinet-level analysis, more cabinet staff,
collective and collegia budgeting, and comprehensive and long-term planning.”

One of the results of this trend was to concentrate control of decision-making in
central agencies of government. In this province, this trend is exemplified by the move
towards the centralization of all information technology functions in one office, with
government-wide, rather than merely departmental-wide, responsibilities. A similar trendis
evident in proposals to centralize all human resource functions in much the same way. In
termsof financial controls, however, an oppositetrend is evident; there appearsto be, inthis
province, in any event, amovement toward decentralization - the shifting of responsibility
for thefinancia control and accountability functionsaway from central control agencieslike
the Office of the Comptroller General to senior officialsinindividual departments. | will be
commenting on the implications of this trend on accountability later in this report.” Itis
sufficient at this stage to record the existence of the trend.

(ii) Increased Disclosure

Providing more information to concerned citizens is an innovation for Canadian
finance ministersand departments. Increasingly, policy papers, staff research papersand tax
expenditure accounts are being published along with budget addresses. These are designed
to reveal the government's economic reasoning to the public and, of course, to garner
political support in the process. Public finance specialists laud the act of publishing.

In Newfoundland and Labrador, some of the most notable regular papers, for
example, are The Economy, The Economic Review, Demographic Reports and sectoral
economic branch reports.

(iii) Consultation

Consultation is still another innovation in federal and provincia policy and budget
preparation. The Federal Department of Finance was a forerunner in Canada in budget
outreach activities, and several provincial governmentsfollowed. Beginning in the 1990s,
Newfoundland and Labrador finance ministers undertook pre-budget consultations with

"2 Christopher Dunn, The Institutionalized Cabinet: Governing the Western Provinces, (Montreal and Kingston:
McGill-Queen's University Press, 1995), Chapter 1.
"3 See Chapter 12 under the heading “ Delegation of Authority and Effective Control of Public Money.”
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publicly funded bodies. Occasionaly, this province institutionalized consultation in
tripartite economic advisory councils. Public hearingson itseconomic and socia planshave
also had some budget implications.

(iv) Expenditure Budget Models

Y et another innovation in financial policy-making isthe use of expenditure budget
models. Each federal and provincial government hasfollowed aunique path in determining
how to build the expenditure plan and how to aggregate information for political decision-
makers. The modelshavevaried over the years, but the general trend has been to emphasize
programs and program units, rather than responsibility centres, and to demonstrate a
government-wide concern with planning. The budget process has becometightly integrated
with the planning framework.

(v) Accounting officers

The post of accounting officer is away of promoting the accountability of senior
permanent officers of the executive branch. The United Kingdom has had accounting
officersfor about acentury,” and the Government of Canada hasrecently enacted legidation
to introduce them into the federal service.” The idea has gained currency in the last few
decades in Canada, especialy since it was recommended, in so many words, in the 1979
Lambert Committee Report.” Essentially, accounting officers are deputy ministers or
equivalents who are held to account before parliamentary committees for the exercise of
powersthat aredirectly assigned or delegated to them by legislation. Several parliamentary”
and academic sources have since made similar recommendations calling for direct deputy
accountability. This arrangement changes the reigning practice of most of Canadian
administrative history, which has always maintained that the deputy should report to
Parliament through the minister, and that the deputy would have no independent

"For areview of their modern responsibilities, see the Treasury website, online: Government Accounting 2000
< http://www.government-accounting.gov.uk/current/content/ga 04 1.htm >.

"™ Federal Accountability Act, S.C. 2006, c. 9

"®Royal Commission on Financial Management and Accountability, Final Report, (Ottawa: March 1979),
(Commissioner: Allen Thomas Lambert).

""See Special Committee on Reform of the House of Commons, Third Report, (Ottawa, 1985), (Chair: Hon.
James McGrath); House of Commons Standing Committee on Public Accounts, Governance in the Public
Service of Canada: Ministerial and Deputy Ministerial Accountability, 10th Report, (Ottawa: May 2005);
Donald Savoie, Breaking the Bargain: Public Servants, Ministers, and Parliament, (Toronto: University of
Toronto Press, 2003); Peter Aucoin and Mark D. Jarvis, Modernizing Government Accountability: A
Framework for Reform, (Ottawa: Canada School of Public Service, 2005); C. E. S. Franks, “Ministerial and
Deputy Ministerial Responsibility and Accountability in Canada,” (Submission to the House of Commons
Standing Committee on Public Accounts), January 11, 2005.
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observations to offer other than those that were in support of his or her minister.

(vi) Freedom of Information

Freedom of information (or, asit has been called in Canada, “ accessto information”)
legidlation is an idea whose time came long ago, but continues to be expanded in its scope.
Information access laws were passed as early as 1776 in Sweden and have continued to be
implemented and refined up to the present day in other jurisdictions worldwide.” Some of
the most notable in recent times include the United Kingdom and Scotland, who enacted
legislation in 2000-2001 (but only implemented it in 2005). All are quite extensivein their
coverage. In Canada, the scope of the Accessto Information Act has been expanded recently
by the Federal Accountability Act’ sinclusion of officersof Parliament, Crown corporations,
and foundations created under federal statute.

The spirit of openness may be even more pressed by the UK example; the scope of
the UK Freedom of Information Act, says one comparative observer of thisfield,

[1]s somewhat wider than the others; and contrary to the other Information
Commissioners and Ombudsmen considered, the U.K. Commissioner has a
specific legidative duty to actively promote the legislation. Other key
advantages unigue to the U.K. scheme include a complementary Code of
Practice, linked to but not part of the legislation, which governs the
obligations of government officials to keep records, and the presence of an
independent Information Commissioner with order-making power and the
ability to prosecute for offences under the access legislation.”

The present pattern in Canada may be informed by these innovations.

(vii) Public Tendering

The general practice in the executive branch of government at the federal and
provincial levels with respect to government procurement is to insist on competitive

"8 Some other examples of jurisdictions that have followed this trend are Finland (1951), the United States
(1966), Australia (1982), New Zealand (1982), Canada (1983), Newfoundland and Labrador (1990) and
Ireland (1997).

™K risten Douglas, “Access to Information Legislation in Canada and Four Other Countries,” (April 6, 2006),
online: Parliament of Canada- Library, <http://www.parl.gc.ca/information/library/PRBpubs/prb0608-e.htm>,
pp. 20-21.
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tendering of contracts for goods and services involving the public sector and other public
bodies. Thisisusually expressed in public tendering legislation. Hardly an innovation, it
nevertheless often seems like one when the spirit of public tendering is violated by some
infrequent episode.

The province of Newfoundland and Labrador has had specific public tendering
legislation, as well aslegislated purchasing controls, since the early 1970s. The principles
underlying such legislation are well accepted within the executive branch of government.
Such principlesare, of course, equally applicableto all systemsinvolved in the spending of
public money; yet there appears to be considerable controversy as to their acceptance and
application within the legidlative branch of government.®

(viii) Whistleblower Policies

The Government of Canada,®* as well as some provincial governments® and other
jurisdictions, have legidatively adopted policies designed to encourage internal enforcement
of ethical behaviour by providing mechanismswhereby public servants can, without fear of
reprisal, disclose others’ improper or unethical behaviour of which they are aware; and by
providing procedures whereby those disclosures can be investigated by independent
legislative officers, often called “integrity commissioners,” and remedial action taken. The
philosophy behind such legislation iswell summed up inthe preambleto the original federal
legidlation:

Confidence in public institutions can be enhanced by establishing effective
procedures for the disclosure of wrongdoings and for protecting public
servants who disclose wrongdoings.

These developments follow a trend that has existed in the corporate sector for a
longer period of time. They demonstrate how devel opmentsin governance-promotion ideas
in the private sector can sometimes fuel reformsin the public domain.

8 The province' s Public Tender Act, R.S.N.L. 1990, c. P-45 only appliesto a"government funded body" asthat
phraseisdefined ins. 2(b) of the Act. Like many definitionsin provincial legislation, itisnot completely clear
whether or not it appliesto the House of Assembly. Thedefinitionisnot self-contained - it "includes" avariety
of entities. None of them self-evidently apply to the House. This report will attend to this deficiency.

8 See eg. Public Servants Disclosure Protection Act, S.C. 2005, c. 46 as amended by The Federal
Accountability Act, S.C. 2006, c. 9, Ss. 194-226.

8 For example, The Public Interest Disclosure (Whistleblower Protection) Act, S.M. 2006, c. 35.
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Innovation in the L egislative Branch

There have been innovation and reform in the legislative branches of Canada and
elsewhere aswell. Infact, it is possible to say that the degree of innovation in legidative
branches is one of the background stories of the modern state, since it has gone largely
unreported, or understated.

(i) Growing Independence

Despitethefact that thereisalready asubstantial amount of independence displayed
by legidlatures, thereisamovement toward increasing the quantum. Onetendency in recent
years is to have the internal management of the legidature run by a board that has
representatives of all parties on it, rather than just the government side, as was historically
the practice. Multi-party representation increasesthelikelihood that thelegislature will take
standsindependent of government in its self-direction, especialy if, asin somelegislatures,
thereis party parity on the board. Another sign of growing independence s the practice of
having the Speaker chosen by a vote of the whole legislature, rather than leaving the
effective choice to the first minister. The House of Commons first elected its Speaker in
1986, and al the legidatures have followed suit.

(if) Structural Independence for Officers of the Legislature.

Officersof thelegidature are neutral officials performing tasks central to the public
interest and to the operation of the legislature as a collective body, in away that is above
politics. Their neutrality and independence are enhanced by the fact that they report to the
legislature and not to the executive. Inrecent years, their independent status hasincreased.
Regard what Graham White, aformer Ontario Clerk of the provincial legislature and anoted
comparative legislature expert, says about appointment independence.

A small but nonetheless significant sign of movement toward legidlative
independence is the growing recourse to legislative committees for the
appointment of neutral legidlative officials such asthe clerk, the ombudsman,
and the provincial auditor. In several legislatures, al-party committees now
make the effective decisions on such key appoi ntments (though amotion and
vote in the House is usualy necessary to formalize the decision). Until
recently, cabinet decided on these important staffing matters, and while care
was usually taken to avoid partisan or political taint, transferring thistask toa
legislative committee, with representation from both sides of the House,
clearly enhances legidlative autonomy.®

8Graham White, “Evaluating Provincial and Territorial Legislatures,” in Christopher Dunn, ed., Provinces:
Canadian Provincial Palitics (Peterborough: Broadview Press, 2006), p. 265.
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Other forms of independence are enjoyed by statutory officers such as ombudsmen.
The offices are usually created and supported by their own legislation, and the head of the
officeiscalled, and treated as, an “ officer of thelegidature.” Such officersare often allowed
to hiretheir own staff and regulate their own workplace, provided they report directly to the
legislature and not through aminister. They often have afixed, non-renewableterm; havea
committee of the legislature involved in overseeing their office; have areasonable salary,
objectively set; and involve the legislature in setting the officer’ s budget.

(iif) Professionalization

Increased professionalization is the rough analogue for institutionalization in the
executive branch. Professionalization is the provision of structural, financial and staff
supports that allow for legislators to perform their work effectively and in an informed
fashion.** As Graham White says, the pattern of the past was that the legislatures were not
very professional.

Among theindicators of |egislative professionalization are adequate |evel s of
pay, based on the presumption that elected life is a full-time calling;
sufficient professional staff support, research facilities, and the like; and
legislative sessions of reasonable duration. All of this may seem
unexceptional, yet just two or three decades ago, al provincial legislatures
lacked even the rudiments of professionalization. Memberswere badly paid,
requiring themto hold virtually full-time jobswhile serving inthelegidature.
This was possible because the legislature was only in session a few weeks
each year. If they were lucky, members might share a cramped office in the
legiglative building while the House was sitting and have access to apool of
stenographers to type their letters. Beyond that, members had virtually no
staff resources or facilities to assist them in their duties.®

While the pattern has changed in the direction of more professionalization, thereis
still room for improvement. White notesthat pay levels have increased, but many Members
across Canada take pay cuts in comparison with ratesin their former professions; research
and staff provisions are generous, but mostly in Ontario and Quebec legislatures; and
throughout the country, the | egidlative sessions have shrunk rather than expanded in length.

8Gary Moncrief, “Professionalism and Careerism in Canadian Provincial Assemblies: Comparisons to U.S.
State Legidlatures’ (1994) 17 Legidative Sudies Quarterly. Vol. 19, No. 1 (Feb., 1994), pp. 33-48.
8 Graham White, footnote 82, pp. 265-266.
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(iv) Accessto I nformation

In recent years, amovement is growing to apply thelogic of freedom of information
legislation - which is now widely accepted in the executive branch - to the legislatures
themselves. In most cases, the operative logic - buttressed by notions of therule of law - is
that if legislators are going to impose requirements on society, they should be willing, with
appropriate safeguards in place, to have such requirements apply to themselves as well.
Westminster-style legislatures are a case in point, with Canada as an outlier:

Unlike Canada, all thejurisdictions ... [UK, Ireland, and Australia] include
their Parliaments under their freedom of information regimes. In each case
there is protection for documents the release of which would infringe
parliamentary privilege, or for the confidential papers of a parliamentarian.
In the United Kingdom, there are absol ute exemptions for material sthat must
be protected to avoid “an infringement of the privileges of either House of
Parliament” or that would interfere in the deliberations of Parliament, the
responsibility of ministers or the conduct of public affairs. In Ireland, a
similar exemption covers opinion and advice relating to the proceedings of
the Oireachtas (Parliament): the Freedom Of Information Act excludes
records given to amember of the government or aminister of statefor use by
him or her or for the purposes of proceedings in either House of the
Oireachtas (including a committee of either House), including briefings
provided in relation to oral and written Parliamentary Questions. In
Australia, an absolute exemption prevents the release of documents the
disclosure of which would constitute a breach of parliamentary privilege.®

Scotland is another notable example of a robust freedom of information system
applying to legislatures. The Freedom of Information (Scotland) Act 2002 establishes a
statutory right to recorded information of any age held by all Scottish public authorities,
which includes the Scottish Parliament and its Scottish Parliament Corporate Body (the
equivalent of this province’s Commission of Internal Economy). It excludes information
held by the Parliament or the Scottish Parliament Corporate Body on behalf of membersand
their staff. Information that isalready publicly available by other means does not haveto be
provided again in response to afreedom of information request. 1n 2005, thefirst year of its
operation, a total of 327 access requests were received, and the total staff time spent on
responding to them was 4,957 hours.”

8 K risten Douglas, footnote 79, p. 21.
8| nformation provided to Dr. Christopher Dunn by the Scottish Parliament Corporate Body (September 2006).
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(v) Disclosure of Members Allowances

One of the interesting developments that is at work in the United Kingdom in the
areaof accessto informationinthelegislative branch of government involvesthe disclosure
of Members' alowances. Policy-makers have realized that the labour-intensive work of
responding to freedom of information requests could be offset somewhat by offering the
same sorts of information on aregular basis as part of a“publications program.” Much of
the publications program is on-line, so this makes the process even more economical. The
UK freedom of information legislation not only offersastatutory right to request information
from “public authorities” (which includes both Houses of Parliament), but it also specifies
that it is“the duty of every public authority ... to adopt and maintain aschemewhich relates
to the publication of information by the authority.”®

Acting in the spirit of the Act, the House of Lords and the Commons decided to
provide additional information on Members alowances. For example, the Commons
publishes the annual totals for each Member for a variety of expenditures relating to
Members alowances, such as certain living, travel, staffing, stationery, information
technology and incidental expenses.® Similar information is provided by the Scottish
Parliament, except that it publishestheinformation on aquarterly basis, which increasesits
currency.

(vi) Greater Emphasison I ntegrity: Codes of Conduct

Several national parliaments around the world, including those of Canada, the United
Kingdom, and the United States, and several regional assemblies, including Ontario and
Alberta, have instituted formal codes of conduct for their legislators. The bodies or
institutions used to investigate and sanction the lawmakers include independent
commissioners, parliamentary committees, parliamentary commissioners, the Speaker and
the courts.®

This emphasis on adopting formal codes of conduct for legislatorsisreflective of a
more broad-ranging focus on developing a variety of mechanisms designed to promote
integrity in government across the executive and | egidlative branches through transparency
and accountability. These mechanismsinclude some of the measures earlier discussed, such
asfreedom of information | egislation, whistleblower protection, greater professionalization,

8 reedom of Information Act 2000, c. 36, s. 19.

#United Kingdom, House of Commons Library, “Parliamentary Pay and Allowances, “(Research Paper

05/42), (June 9, 2005), online: UK Parliament - House of Commons
<http://www.parliament.uk/commong/lib/research/rp2005/rp05-042.pdf>.

®Rick Stapenhurst and Riccardo Pelizzo, “L egislative Ethics and Codes of Conduct,” (World Bank Institute -
Series on Contemporary Issues in Parliamentary Development), (2004), online. The World Bank
<http://siteresources.worldbank.oro/EXTPARLIAMENTARIANS/Resources/L egisative Ethics and _Codes of

Conduct.pdf>.
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and automatic disclosure of certain types of information. In fact, some commentators,
referring to the wide variety of recent initiatives being undertaken at the federal level in
Canada, have argued that “Ottawa’ s many ethics initiatives now constitute an ‘ethics
program’ ... a collection of interrelated activities directed towards a common goal ... a
desire to improve the integrity of government and the most important political processes
connected to it.”**

(vit) Standing Advisory Committee on Ethics.

Legidlative institutions in some countries have created standing advisory bodies to
promote ongoing ethical behaviour. One such body isthe Committee on Standardsin Public
Lifein the United Kingdom. For this purpose, personsin public life encompass “ ministers,
civil servants and advisors; Members of Parliament and UK Members of the European
Parliament; members and senior officers of [certain government service agencies|; non-
ministerial office-holders; membersand senior officersof other bodies discharging publicly-
funded functions; elected members and senior officers of local authorities.”* The
Committee also dealswith issuesrelating to political party funding. Inmany ways, itislike
a standing commission of inquiry.

This Committee is an independent advisory non-departmental public body
(NDPB). It is a standing committee. This is important, because unlike
committees created for a specia purpose, such as those that examined
electoral reform or the House of Lords, the Committeeis ableto review and
justify its actions after it has reported. For example, when the Committee
makes recommendations, its permanent character meansthat it can continue
to pressfor their implementation. It can also answer and clarify queries and
review and assessthe progress of itsown recommendations ... its permanence
is one explanation of the notable success of the Committee on Standardsin
Public Life.*®

This emphasis on use of a standing committee of the legislature to assume
responsibility for standards of conduct can be viewed as a signal of an intent of the
legislative branch to be proactivein adirect way in addressing integrity issuesin publiclife.

°% John Langford and Allan Tupper, “How Ottawa Does Business: Ethics as a Government Program,” Bruce
Doern ed, How Ottawa Spends, 2006-2007/In Fromthe Cold: The Tory Riseand the Liberal Demise (Montreal
& Kingston: McGill-Queen’s University Press, 2006), at pp. 116-117.

*2United Kingdom, Committee on Standards in Public Life, First Report, 1995 (Nolan Report).

% Justin Fisher, “Regulating Politics: The Committee on Standards in Public Life,” in Justin Fisher, David
Denver and John Benyon, eds., Central Debatesin British Politics (Harlow, England: Pearson Longman, 2003),
p. 391.
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Innovation in Other Governance I nstitutions

It must be clear from the previous discussion relating to accountability that concern
for making institutions and those who direct or have influence within them accountable for
their stewardship, particularly in the financia sphere, is not limited to the areas of public
administration. The corporate world, particularly in respect of publicly traded corporations,
hasfor along time operated within an elaborate scheme, through statute and devel oped case
law, as well as through the role of securities regulators, designed to impose standards of
governance on those in control of corporations to protect shareholders and others from
financial mismanagement.

In the aftermath of recent corporate scandals such as those involving Enron and
Worldcom, amuch greater emphasis has been placed on ensuring that standards of corporate
governance are effective in achieving their purpose. The wide-ranging regulatory reforms
that were adopted by the Securities and Exchange Commission pursuant to the Sarbanes-
Oxley Act in the United States demonstrate this increased concern. Similar reforms were
adopted by the Ontario Securities Commission, the Toronto Stock Exchange and other
securities regulators in Canada. These reforms deal with, among other matters, enhancing
director independence and due diligence, developing improved standards of corporate
behaviour through codes of ethics and other measures, and improving accountability of
senior management for the effectiveness of their financial reporting systems. Things have
changed in corporate governance as well.

While the ultimate landscape of corporate governance flowing from these
devel opments may not yet be settled - and, indeed, there may be some retreat from current
positions as aresult of initial reactive overkill - there can be no doubt that the reforms of
recent years have had, and will continue to have, a profound impact on notions of
accountability in the corporate sector. Indeed, their influence can be seen extending into
other areas, such as the not-for-profit sector, which has also seen calls for increased
governance standards and adoption of clearer and more comprehensive ethical guidelinesfor
board members.*

Any consideration of reform in the public sphere cannot ignore these devel opmentsin
the corporate world. To the extent to which the approaches taken there are applicable to
issues of governancein the public sector, they must be considered. Aswill beevidentinthe
rest of thisreport, | have in fact borrowed ideas from corporate law and practice in certain
areas and have adapted them to current purposes.

% See Donald J. Bourgeois, The Law of Charitable and Not-for-Profit Organizations, 3 edition (Toronto &
Vancouver: Butterworths, 2002). See particularly Chapter 6.



The Smaller World of Institutional Reform: the House of Assembly

The world of the House of Assembly is arelatively small one. There are only 48
Members. The staff of the House numbers only about a hundred, but this includes the
political staff serving the Members and the staff of the independent statutory officers of the
House. The coreadministrative staff serving thelegislature at the time of the appoi ntment of
this inquiry were the Clerk, the Clerk Assistant, the Chief Financial Officer,” and the
executive officer of the Public Accounts Committee. The budget of the House is small by
the standards of the executive government.

Y et though the Houseisasmall world, it hasgivenriseto largeissues. They cannot
be satisfactorily dealt with inisolation. That iswhy, informulating recommendations for
improvement in the legidative branch generally, and in attempting to rectify identified
problems specifically, it isimportant to keep in mind the important values and principles
identified in this chapter and, aswell, to be aware of the trends in institutional reform that
seem to be reflective of those values and principles.

Aswe now moveto adiscussion of the results of my inquiry’ sinvestigationsand the
articulation of what | believe are the deficiencies in the current financial and governance
systems of the House, it will be useful, | believe, to ask at every point how the autonomy of
the legidature can be preserved in a manner that its fundamental purposes will not be
compromised. It is equally important to ask at the same time how we can ensure that
transparency and accountability are promoted and that proper controls over the spending of
public money are in place - all with aview to ensuring proper governance, so that public
trust and confidence in the integrity of the system and in the persons, both elected and non-
elected, who performin it can berestored. In so doing, we must draw upon the experiences
of others.

More specifically, as | have proceeded with my analysis of the issues presented, |
have had constantly to ask myself - and | believe the reader should also be asking - such
questions as:

e Isthe principle of legidative independence inconsistent with principles of good
financial management?

e Do thevalues of financial management need bolstering in the House?
e How can the principle of legidative independence be preserved while at the same

time ensuring that accountability for the spending of public money within the
legidative branch is achieved?

% The position of Chief Financial Officer was newly created shortly before the appointment of thiscommission
of inquiry. The position chiefly responsible for financial mattersin the House prior to the creation of the new
CFO position was the Director of Financial Operations.
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e How can sufficient levels of transparency be achieved within the House without
affecting doctrines of parliamentary privilege and legislative autonomy?

e Towhat degree should the behaviour of Members of the House of Assembly be self-
regulated or governed by enforceable rules?

e |s it desirable that standards of budgeting, consultation and financial controls
operative within the executive branch of government be applicable within the
legislative branch? If so, should they be imposed from without or adopted from
within?

e What reforms or innovations can return citizens' trust in the legislature?
With these general contextual questionsin mind, wewill now turn to adescription of

events over the past eighteen years that, in my view, touch significantly on the issues of
autonomy, legality, trust, accountability, transparency and control that | have discussed.
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Chapter 3

Background

| want to throw open the windows of the church so that we
can see out and the people can seein.

— Pope John XXI11*

Overall Perspective

The focus of thisinquiry is meant to be forward-looking - concentrated on finding
and recommending a course of best practices for the future administration of the House of
Assembly. Yet in order to reach the point where | could feel at all comfortable in
recommending a policy direction and framework to guide future administration, it was
imperative that the broadest possi bl e perspective on the evolution of the state of affairsinthe
administration of the legislature be obtained. This part of the report, therefore, focuses on
the evaluation of the legidative and administrative framework that has governed members
indemnities and allowances, as well as financial monitoring and control of spending in the
House sincetheimplementation in 1989 of the recommendationsin the Morgan Report.? Itis
ahistory that spans 18 years.

Thereare definiteindicationsthat all isnot well with the administration of the House.
The series of reportsissued by the Auditor General isprominent and painful evidence of that.
Thesereportsallege anumber of specific difficulties, irregularities, and improprietiesin the
administration of the legislature over aperiod of several years. Whilemy termsof reference
require that | consider the issues raised by the Auditor General, they aso require that |
examine:

whether proper safeguards are in place to ensure accountability and

! John X X111, addressing clergy at the beginning of the Vatican 11 Council.
2 Newfoundland, The Report of the Commission on Remuneration to Members of the House of Assembly,
(September 18, 1989) p. 19 (Chair: Dr. M.O. Morgan) [Morgan Report].
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compliancewith al rulesand guidelines governing payments of all aspects of
MHA compensation and constituency allowances.

| am further requested:

to undertake an independent review and evaluation of the policies and
procedures for control of the types of expenditures reviewed by the Auditor
General in hisreport, “ Payments made by the House of Assembly to Certain
Suppliers.*

And, in addition, | am asked:

to bring forward recommendations that would ensure accountability and
compliance practices employed in the House of Assembly meet or exceed the
best in the country.®

Itisunrealistic to contemplate prescribing a series of meaningful recommendations
or remedies to guide the future administration of the House in the absence of a
comprehensive grasp of the operational and financial framework asit currently exists. The
current system isthe product of anumber of significant devel opments since 1989 that have
fundamentally altered the underpinnings of the compensation and control structures that
were originally envisaged in the Morgan Report. Asaresult of my review, | am firmly of
the opinion that many of the weaknesses that were evident in the system when thisinquiry
wasinstituted are traceabl e to these post-1989 events. Accordingly, itisvitaly important to
explore, to the extent practicable, the manner in which the current operationa and
administrative circumstances have evolved over the years; how policies have changed; and
how the policies have been applied (or not applied) in different circumstances. Ultimately,
this background review establishes the context in which proposals for reform can be made.

The background review that follows encompasses three main dimensions:

e Organizational Framework of the Legislature

Thisisabrief overview of the organizational structure of the administration of the
legislature and the nature of the activities which fall within its scope. In particular,
this overview illustrates how the scope and complexity of the administration of the
legislature has evolved in recent years with the addition of various “statutory
offices.”®

% Terms of Reference for Appendix 1.2, item 1(iv).

* Terms of Reference, item 2.

® Terms of Reference, item 4.

6« Statutory offices” arethose special officeswhose heads are denominated “ officers” of thelegislatureand that
are set up by separate legisation to perform special mandates requiring a degree of independence from the
executive branch of the government. At present there are six such offices. Auditor General, Chief Electoral



e Financial Framework and Budgetary Trends

This section explains the financial framework of the House of Assembly and
endeavoursto place the various components of the budget in perspective. Aswell, it
examinesthe historical trendsin the key budgetary components and where budgetary
variances have been concentrated over the years. In this regard, it highlights the
relative significance of the payments to MHAS in the budget of the House. It
identifies various transparency concerns, as well as a distinct pattern of budgetary
overruns on constituency allowances. From the outset, the general research
conducted by the Commission staff in these areas detected symptoms of difficulty.

e Evolution of Administrative Practices

Thisrather extensive historical review tracesthe evolution of administrative practices
in the House of Assembly from 1989, when the report of the Morgan Commission
was tabled, to January of 2007. Within this time frame, | have broken the review
down into four periods or “policy eras,” which appeared to represent a reasonable
basis for analysis. Each of these four periods seemed to be characterized by an
operational style or policy emphasisthat was different from the others. In each policy
era, | have presented asynopsisfrom three perspectives, reflective of the scope of my
terms of reference: i) MHA compensation and alowances; ii) the genera
administrative environment; and iii) the audit perspective.

Itismy view that this background analysis adds an important broader context to the
recent findings of the Auditor General. It illustrates various evolving symptoms of difficulty
within the House of Assembly over anumber of years. It illustratesthe pervasive and multi-
dimensional nature of theissues. Accordingly, it defines some of the most crucial areasthat
require corrective action and, therefore, reveals an array of crucial considerations for the
design of arecommended series of reforms.

Organizational Framework of the Legislature

The organizational framework of the House of the Assembly today is, in many
respects, reflective of the fundamental principles of parliamentary supremacy and the
independence of thelegidative branch of government from the executive branch. Asnotedin
Chapter 2, the executive and legislature constitute two of the three branches of government
(the third being the judicia branch).” For many purposes, they are treated as separate and
distinct and governed by different rules.

Officer, Commissioner for Members' Interests, Information and Privacy Commission, Child and Youth
Advocate, and Citizens' Representative.
" See Chapter 2 (Values) under the heading “Autonomy”.
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The financial and administrative affairs of the House are overseen by the
Commission of Internal Economy, constituted by special legislation.? The lEC, essentially,
is a special type of committee of the House composed of seven MHAS, including the
Speaker, who chairsthe Commission. The senior permanent staff person responsiblefor the
ongoing administration of the legislature is the Clerk of the House of Assembly.

It is worth noting that in the case of a department of the executive branch of
government, the operational affairs are administered on a daily basis by a staff under the
guidance and direction of a Deputy Minister (the * permanent head” of the department).The
Deputy Minister takes overall policy direction from the Minister. The most substantive
decisions and questions, with broader policy implications, are referred by the Minister to
Cabinet. The financia affairs of government are overseen from a policy perspective by a
committee of Cabinet known as the Treasury Board. Like the IEC, it is constituted by
legidation.®

In the case of the House of Assembly administration (setting aside the “ statutory
offices” for the moment), the permanent head responsible for the management and
administration of the staff, and the day-to-day operational affairs, isthe Clerk of the House
of Assembly. The Clerk reportsto and takes direction from the Speaker in relation to policy
matters and the more significant decisions. The Speaker, however, takes his or her overall
guidance and direction in management and administration from the IEC, not Cabinet. In
parliamentary matters, within the House of Assembly proper, he is supreme and takes
direction from nobody except the will of the House.

An overly simplistic analogy of the administration of the legislature with that of the
executive branch of government, therefore, would suggest that, in the case of the legidature,
the IEC could be regarded as comparabl e to Cabinet; with the Speaker’ srole paralleling that
of aMinister, and the Clerk’ srole being comparableto that of aDeputy Minister. However,
the anal ogy issomewhat imperfect sincethel EC isfirst and foremost alegislative committee
of the House of Assembly, whereasthe Cabinet constitutes the Executive Council appointed
by the Lieutenant-Governor on the advice of the Premier to administer the executive branch
of government.’

Nonetheless, it isimportant to understand the rel ative roles and rankings of the IEC,
the Speaker and the Clerk. It isparticularly significant to notethat in relation to the House of
Assembly, the IEC is the senior decision-making body, accountable only to the legislature
itself.

The administrative framework of the House of Assembly iscomposed of two distinct

8 Internal Economy Commission Act, R.S.N.L. 1990, c. I-14, as amended.

® Financial Administration Act, R.S.N.L. 1990, c. F-8, as amended, Part | [hereafter at times referred to as
FAA].

91n fact, later in this report, | will suggest that there are better anal ogies for the |EC than that of Cabinet.
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types of activities:

a) The direct administration of the House of Assembly, which deals with the
operation of thelegislature and itsrelated functions, including the administration
of financial matters involving MHAs. The House administration includes the
office of the Clerk, the Assistant Clerk responsiblefor parliamentary matters, the
Chief Financia Officer and the administrative staff of the House, the Sergeant-at-
Arms, the Legidlative Library, Hansard and I nformation-Management Services,
and Broadcast Services;* and

b) Theadministration of the statutory offices, which deal s with the operation of the
independently constituted “offices” of the House. These include the offices of
the Auditor General, the Chief Electoral Officer, the Citizens Representative, the
Child and Y outh Advocate, the Privacy Commissioner and the Commissioner for
Members Interests. While the statutory offices, in many respects, operate
autonomoudly, the IEC has overall responsibility for the approval of the
respective budgets for inclusion in the annual budget submitted to the House of
Assembly. Asweéll, in practice, the administrative staff of the House provide
varying degrees of administrative support to most of the statutory offices.

| wastold thereisno formal organizational chart showing the overall administrative
framework of the House. In thisregard, | was repeatedly reminded that there is uncertainty
asto the scope of responsibility that the Clerk and the Chief Financial Officer of the House
are expected to undertake in respect of the administrative affairs of the statutory offices.
Each of these six offices has its own titular head charged with full responsibility for its
respective programs. With the possible exception of the office of the Auditor General, there
appears to be a sound rationale for the overall administrative functions of each statutory
office to be under guidance of the office of the Clerk, supported, of course, by the Chief
Financial Officer of theHouse. Thiswill be discussed in subsequent sections of thereport.*
For now it is sufficient to note that the roles are presently not clearly articulated, and there
are differing views as to what those roles are.

In order to illustrate the administrative framework, the inquiry staff prepared a
conceptual chart, Chart 3.1 which, in so far as possible, depicts our understanding of the
organizational structure. This Chart reflects the IEC and the Speaker as having the senior
levels of overall responsibility, reporting, of course, to the full House. Aswell, it illustrates
the two distinct types of activity as described previously. Inthe case of House of Assembly
operations, the solid lines depict the organizational reporting relationshipsto the Clerk and
ultimately the IEC. In the case of the statutory offices, the solid lines are meant to indicate
that each statutory office has a direct reporting relationship to the IEC. The grey area of

1| ater in thisreport, in discussing legislative and regulatory frameworks, | will be recommending that these
activities be referred to collectively as the “House of Assembly Service.” See Recommendation No. 38(3).
12 See Chapter 6 (Structure), under the heading “ Rel ationship Between House Administration and the Statutory
Offices.”
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responsibility, related to the administrative role of the Clerk and the Chief Financial Officer
inrelation to the statutory offices, isdepicted by dotted lines. Inrelation to the office of the
Auditor General, whilethere may be some uncertainty in thisarea, the chart impliesno day-
to-day administrative involvement of the House of Assembly staff in the affairs of that

office.

Chart 3.1
Administrative Framework of the L egislature™
HOUSE
OF
ASSEMBLY
Internal Economy
Commission
&
Speaker
[
I |
House of Statutory Offices
Assembly of the
Operations House of Assembly
Auditor
clek (| ____ Generd
of the House |_(added 1900) |
Chief Financia
Officer F————————+
Admin Support
[ |
Assistant Clerk R Chief Citizens
Parliamentary Electoral Officer Representative
Matters (added 1993) (added 2001)
[ 1 :
Legidative Commissioner for Privacy
ﬁbrary BroanGSt Members' Interests® Commissioner
Info. Mgt. SERIEES (added 2001) (added 2004)
———— Child & Youth |
Sergeant Advocate [
at (added 2001)
Arms

*This position is generally held by the Chief Electoral Officer and there is no separate staff supporting thisrole.

The chart indicatesthat the statutory office component of the House of Assembly has
expanded over the years, with the addition of the various statutory offices. The weight of
increased responsibility that this placed upon the administrative arm of the House of
Assembly was emphasized by the former Clerk of the House in a submission to me

13 Chart prepared for illustrative purposes by the research staff of the review commission.



immediately prior to his retirement in August 2006. He pointed out that five of the six
existing offices either had been created, or had their budgeting and other administrative
functions brought under the aegis of the IEC, since 1993. He described the change as
follows:

Suddenly the Commission, the Speaker, and the Clerk were responsiblefor a
larger budget and for independent House Officers who did not report to the
Executive Branch but were responsible in their financial affairs to the
Speaker and the Commission of Internal Economy. | might add that the law
regarding the Clerk and hisresponsibilities has not changed since these added
responsi bilities have come my way, in fact the current law isacreature of the
19" Century.

The budget for the operations of the House of Assembly and the statutory officesis
included in the annual estimates of the province under a separate “head” of expenditure
entitled “ Legislature.” The evolution of the organizational structureto support the activities
of the House of Assembly is, to adegree, reflected in the historical expenditure patterns of
thelegidature. Total expendituresof thelegislature haveincreased from just over $7 million
in 1988-89 to $15.4 million in 2005-06 - an increase of approximately 120%. It is most
significant to note that the ongoing expenditures on the direct operations of the House of
Assembly have increased by over 176%, or $ 7.1 million, since the 1988-89 fisca year, the
year immediately prior to the report of the Morgan Commission, which materially altered
MHA compensation arrangements.

In amorerecent context, expenditures of thelegidatureincreased by some 25% since
2001-02, reflecting the addition of the offices of the Child and Y outh Advocate, the Citizens
Representative, and the Privacy Commissioner. These additional agencies have added
further complexity to the administration of the legidative branch of government and have
expanded the annual budget by some $1.3 million.

In addition, the ongoing operation of the office of the Chief Electoral Officer addsan
element of volatility not present in the other aspects of the administration of the House of
Assembly . Whilethe ongoing cost of this officein anon-election year isin the order of $0.7
million, during ayear when aprovincial election isheld, the costs can spike up to the order
of $3 million to cover the administrative costs of conducting the provincia election.
Expenditure provisions to cover election expenses in the past have not always been
budgeted, due to uncertainty as to when an election may be called. From time to time there
have been specia warrantsissued in election yearsto cover substantial unbudgeted election
expenses.

Before embarking upon a detailed review of the evolution of the administrative

14 etter from the Clerk of the House of Assembly to the Hon. Derek Green, Commissioner (August 29, 2006).
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processes and matters related to Members' allowances, it is useful to attempt to put the
budget, and the historical expenditure patterns of its various components, into perspective.

Financial Framework and Budgetary Trends

Total expenditures of the legislature ($15.4 million) constituted just 0.3% of
government’s total expenses of $5.2 billion in 2005-06. Accordingly, when viewed in the
larger context, it might be said that the budget for the House of Assembly is relatively
immaterial intermsof the overall financial picture of the province, apoint that was madeto
this Commission by representatives of both the Auditor General and various departmentsin
the executive branch of government.

Nonetheless, the budget of the legislatureislarger than theindividual budgets of the
Department of Fisheries and Aquaculture, the Department of Labrador and Aboriginal
Affairs and the Department of Business. Viewed in absolute terms, therefore, at over $15
million, the Legislature doesinvolve asizeable commitment of public funds. Thisisfitting,
in some regards, asit is the focus of representative and responsible government.

The expenditures of the legislature may be broken down into two broad categories,
which correspond with the overall administrative framework outlined previously. In2005-
06, this breakdown was as follows:

a) thedirect operations of the House of Assembly ($11.1million - 72.2%)

b) Statutory Offices ($4.3 million - 27.8%)

A further breakdown of the legidature’ s expenditures, showing the relative size of
the expenditures of the respective statutory offices, isillustrated in Chart 3.2, which follows:

An analysis of expenditure trends indicates that, while the overall level of actual
expenditures relative to budget has been reasonably on track, this overall picture masks a
pattern of savingsin certain expenditure componentsthat have offset consecutive budgetary
overruns in other areas.
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Chart 3.2 L egislature ExpenditureProfile
Major Expenditure Components
Actual Expenditures for the Fiscal Y ear Ended March 31, 2006

Component ($000)

I House of Assembly

Direct Operations 11,150
Statutory Offices

Auditor General 2,296

Chief Electoral Officer 696

Child & Youth Advocate 612

Citizens' Representative 433

Privacy Commissioner 261

Subtotal: Statutory Offices 4,298

TOTAL LEGISLATURE: 15,448

Note: Totals may not tie directly to the Public Accounts due to
rounding.

Thereis no separate budgetary allocation for the Commissioner for
Members' Interests. This function is currently carried out by the
Chief Electoral Officer.

Source: Public Accounts prepared by Office of the Comptroller General, Department of Finance,
Government of Newfoundland and Labrador.

(i) Indications of Favourable Budgetary Performance — Overall Perspective

An examination of the public accounts of the provincefor theten yearsending March
31, 2006, indicates that total spending under the legidlative head of expenditure was
significantly over budget in two years, 1997-98 and 1998-99, apparently dueto preparations
for, and the conduct of, the January 1999 election. However, apart from those two years, the
legislature's actual expenditures came in below budget in five of the other eight years.
Furthermore, the actual expenditures have come in below budget in three of the last five
years.

In recent years, when there were expendituresin excess of the original overall budget
for the legidature, they wererelatively small, amounting to some $200,000 each year - less
than 2% of the total legidative budget, which ranged from $12 to more than $15 million.
Conversely, inthree of thelast five years, there were net savings ranging from approximately

> Throughout thisanalysis, unless otherwise specified, referenceto “budget” or “ budgeted expenditures’ relates
to the original budgetary allocations for a given fiscal year as contained in the “Estimates’ presented to the
House as supplementary information to the annual budget in respect of that year. 1t should not be confused with
the “amended budget” reflected in the Public Accounts, and which might include transfers and/or special
warrant alocations approved during the year.
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$280,000 to $400,000. The bottom-line budgetary results overal, therefore, portray the
impression of an expenditure pattern for the legislature very much in line with budgetary
targets.

However, a drill-down analysis'® into the major components of the budget of the
legislature reveal sthat there are distinctly different trendsin variances amongst the principal
components of the legislature' s operations - expenditure overrunsin certain accounts were
largely offset by savingsin other areas:

e  The expenditure component encompassing the direct operations of the House of
Assembly has regularly exceeded budget;

e Collectively, the statutory offices have generally comein below budget (except for
the expenditure spikes associated with el ection costsreflected fromtimeto timein
the office of the Chief Electoral Officer).

The differing trends are illustrated in Chart 3.3, which compares the trend in net
budgetary variances from the original budget for the operations of the House of Assembly
with the aggregate budgetary results of the statutory offices from 1999-00 to 2005-06. This
analysisencompassesthe last seven years only and thereby excludesthe distortionsin 1997-
98 and 1998-99, when there were overruns in the order of $1.5 million in the Office of the
Chief Electoral Officer apparently related to unanticipated or unbudgeted el ection expenses.

Additional drill-down analysisindicatesthat within the House of Assembly accounts,
the unfavorabl e budgetary variancesin recent years are concentrated within the actual House
Operations segment of expenditures, as opposed to administrative support, Hansard, the
Legidative Library and other services. In fact, the following results of our research
ultimately indicate that expendituresin excess of the original budget have been principally
concentrated in the accounts pertaining to MHAS' allowances and assistance.

18 Drill-down analysisinvolves amorein-depth examination of the budgetary and expenditure trendswithin the
individual segments which comprise an expenditure component.
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Chart 3.3

House of Assembly v. Statutory Offices
Variances = Actual Expendituresv. Original Budget
Fiscal Years Ended March 31, 2000 to 2006

($000)
Favourable (Unfavourable) Variances”
House Statutory Net
Y ear of Assembly Offices Variance

1999-00 (250) 415 165
2000-01 (2D (46) (67)
2001-02 (113) (96) (210)
2002-03 (115) 521 406
2003-04* (786) 1,065 279
2004-05 (405) 696 291
2005-06 (636) 439 (197)

* Election year - the House of Assembly reported expendituresin excess of the original budget amounts, which may be
partially attributable to MHA turnover. However, the office of the Chief Electoral Officer (included in Satutory

Offices) actually recorded total expenses significantly below the original budget level.

Sour ce: Public Accounts prepared by Office of the Comptroller General, Department of Finance, Government of

Newfoundland and Labrador.

(ii) Expenditure Overrunsin the House of Assembly

The House of Assembly group of budgetary accounts (exclusive of the statutory

offices) constitutes some 72.2% of the budget of the legislature. Within this group of
expenditures, activities categorized as House Operations constitute the dominant expenditure
component, while administrative support, Hansard, the Broadcast Centre, the Legidative
Library and other cost components represent much smaller proportions of the expenditure

base, asillustrated in Chart 3.4.

In 2005-06, the accounts encompassing House Operations totalled $8.8 million (or

79%) of the House of Assembly component of the legislature’' s budget, while $2.3 million

(21%) was expended to provide the remaining support services to the House.

7 “Favourable variances’ are amounts by which actual expenditures were less than budget. “Unfavourable

variances’ are the amounts by which actual expenditures exceeded budget.
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Chart 3.4
House of Assembly Expenditure Profile
Expenditure Components
Fiscal Year Ended March 31 2006

Component ($000)
House Oper ations 8,822
Administrative Support 1,462
Hansard & Broadcast Centre 580
LegidativeLibrary 255
Standing & Select Committees 31
TOTAL HOUSE OF ASSEMBLY: 11,150

Note: Totals may not tie directly to Public Accounts due to rounding.

Sour ce: Public Accounts prepared by office of the Comptroller General, Department of Finance,
government of Newfoundland and Labrador

The historical budgetary results in respect of these accounts indicate that, in recent
years, there have consistently been expenditures in excess of the original budgets in the
accounts grouped under House Operations, while budgetary savings have generaly been
recorded in the accounts of other support servicesto the House. See Chart 3.5.

Inthelarger picture, therefore, if onewereto focus solely onthe overall numbers, the
combination of favourable variances in the various statutory offices in most years (as
previoudly highlighted in Chart 3.3), coupled with consistently positive expenditureresultsin
the support services to the legislature (as noted in Chart 3.5), have largely masked
consecutively negative budgetary results in “House Operations.”
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Chart 3.5

House Operationsv. Other Services
Variances => Actual Expendituresv. Original Budget
Fiscal Years Ended March 31, 2000 to 2006

($000)
Favourable (Unfavourable) Variances

Y ear House Other Net

Operations Ser vices* Variance
1999-00 (287) 37 (250)
2000-01 (185) 164 (2D
2001-02 (441) 327 (114)
2002-03 (263) 148 (115)
2003-04 (1,031) 246 (785)
2004-05 (468) 63 (405)
2005-06 (782) 146 (636)

* Administrative support, Hansard and broadcast centre, legisative library, standing and select committee
expenses.

Source: Public Accounts prepared by Office of the Comptroller General, Department of Finance,
Government of Newfoundland and Labrador.

(i) Expenditure Overruns Within the House Operations Accounts

A drill-down into the spending patterns within House Operations highlights both the
significance of the MHA Allowances and Assistance accounts and a consistent pattern of
overspending the original budgetary allocations.

Within the House Operations expenditure component, two accounts comprise
upwards of 90% of the total expenditures:

e Allowances and Assistance ($5.6 million in 2005-06): Thisisthelargest account in
the House of Assembly; infact, it isthelargest account under the legislature’ s head
of expenditure and is more than doubl e the entire budget of the office of the Auditor
General.

In many respects, the title of this account could be regarded as a misnomer. This
account might more appropriately be entitled “Members Salariesand Allowances,”
since it comprises a mixture of salary-like expenditures and funds for the
reimbursement of MHA expenses. Substantially all of this account is composed of
the MHAS Sessional Indemnity (salaries), the MHAS Non-taxable Allowances, as
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well as the Constituency Allowances of MHAS.

o Salaries ($2.1 million in 2005-06): This account covers the political support staff
salaries and benefits (temporary or contractual) for the people who directly support
and assist the MHASs of all parties. Also, it coversany severance paymentsin respect
of political staff.

Thefinancial profile of the House Operations group of accountsisclearly dominated
by these two main expenditure components, asillustrated in Chart 3.6:*

Chart 3.6

“HouseOperations’ Expenditure Profile
Expenditure Componerts
Fiscal Year ended March 312006

Component £3000)
Allowances and Asi gance 5,648
Salariesand Employee Bendits* 2,146
Trangpor tation and Conmmuni cations 298
Professond Savices 347
Purchased Sa vices 309
Grants & Subsdies 53
Supplies 20
TOTAL HOUSE OPERATIONS 8821
Note: Totalsmay nottiedirectly to thePublicA ccountsdueto

rounding.

* Employeebenditsadded to thesalaryaccount. Theseare
salariesandbenéifitsof employees of theHouse MHA
remuneration isreflected in allowancesand assistance.

Sour ce: Pubdic Accountsprepared by dfice of the Comproller General, Departmert of Fnarce
government of Newfoundland and L abrador.

The prominent pattern of expendituresin excessof theoriginal budgetinthe MHAS
Allowances and Assistance account isclearly evident from Chart 3.7. Consecutive overruns
inthe much smaller Purchased Services account, and some volatility inthe budgetary results

18 |t should be noted that a separate account entitled “ Professional Services’ wasincluded for thefirst timein
2005-06 apparently to accommodate various costs associated with the Turner Inquiry.
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for salaries and benefits and in the other expenditure components, are also depicted in the
chart:

Chart 3.7

Allowances and Assistancev. Various Expense Categories
Budgetary Variances => Actual Expendituresv. Original Budget
Fiscal Years Ended March 31, 2000 to 2006

($000)
Y ear Allowances Salaries Trans. Purchased Other

& Assistance & Benefits & Comm. Services Expenses
1999-00 (530) 265 9 4 (16)
2000-01 (313) 154 (20) (6) 1
2001-02 (384) 90 (28) (59) (61)
2002-03 (390) 3 75 (31) 80
2003-04 (347) (737)* 81 (109) 82
2004-05 (479) (53) 84 (64) 45
2005-06 (557) 105 52 (94) (287)**

* Likely related primarily to personnel changes and associated severance costs due to the change in
government in November 2003.
** |ncludes a number of accounts and reflects unbudgeted expenses of $347,000 for professional services
primarily related to the Turner Inquiry.

Source: Public Accounts prepared by Office of the Comptroller General, Department of Finance,
Government of Newfoundland and Labrador.

The consistent trend in expenditures in excess of the original budget in the
Allowancesand Assistance account (MHAS salariesand allowances) for thelast sevenyears
isquite pronounced - ranging up to approximately $0.5 million in the two most recent fiscal
years. Significant, successive and negative budgetary variances on the Allowances and
Assistance account stand in stark contrast against the impression of generally favourable
budgetary performance conveyed by the summary of the legislature’s overall financial
picture, as highlighted at the outset of this chapter.

It appears from the research and consultations conducted as part of this review that
this pattern of sizable budgetary variances on the Allowances and A ssistance account went
largely unchallenged over the years. The overruns were most often covered by transfers of
funds from other accounts under the legislature' s head of expenditure.®

19 Since the statutory offices of the House of Assembly all come under the legislature’s head of expenditure,
aong with House Operations, funds could be, and were, transferred amongst the various operating units and
offices during the course of afiscal year - from activities where there were countervailing savings, to areas
where the budgetary allocation was deemed to be insufficient.
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Based on the foregoing, and given the nature of events that have given rise to the
appointment of this Commission, it is appropriate to examine the components of the
Allowances and Assistance account, to explore further the origin of the expenditure
overruns.

(iv) “Allowances and Assistance” Account - Key Components

At $5.6 million, the Allowances and Assi stance account isthe largest single account
under the legislature’ s head of expenditure - more than 36% of the total expenditures of the
legislature in 2005-06. As noted previoudly, it substantially comprises three principal
elements:

e sessional indemnities
e non-taxable alowances, and
e constituency allowances

The sessional indemnities and the non-taxable allowances together are generally
regarded as the salaries of the MHASs. One would expect that these two components of the
Allowances and Assistance account would be amongst the easiest to budget with accuracy.
Thereisafixed number of positions (48 MHAS), and all are paid the samein terms of both
sessional indemnity and non-taxable allowances. Annual increases follow a prescribed
pattern: general increases in recent years have paralleled adjustments to the executive pay
plan in government. Also, the non-taxable allowance follows a set formula equivalent to
50% of the sessional indemnity. These two elements amounted to some $3.4 millionin fiscal
2005-06 - over 60% of the Allowances and Assistance account.

In relation to the constituency all owances component, again the number of MHASsIs
fixed, and while allowances vary significantly by constituency, there is, however, a
prescribed maximum for each district, which should facilitate reasonable budgetary
projections of the maximum expendituresin agiven fiscal year. There can be someturnover
dueto resignations, but, apart from election years, turnover isusually limited and not of the
nature expected to cause material expenditure overruns. Expenditures charged to the
constituency allowances component accounted for approximately 39% of the actual
expenditures from the Allowances and Assistance account during 2005-06.

The three components of the Allowances and Assistance account are not budgeted
separately inthe estimatestabled in thelegislature. Therefore, thereisno direct public record
of the budgetary trends for each of the individual segments. However, a breakdown was
obtained from internal government records, as set out in Chart 3.8:
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Chart 3.8

Componentsof the* Allowancesand Assistance’ Account
Sessional Indemnity - Non-taxable Allowance - Constituency Allowances
Actual ExpendituresduringtheFiscal Year Ended March 31, 2006

Component ($000)
Sessional Indemnity 2,299
Non-taxable Allowance 1,140
Constituency Allowance 2,209
TOTAL HOUSE OPERATIONS: _ 5,648

Note: Totalsmay not tie directly to the Public Accountsdue to
rounding.

Source: Public Accounts prepared by the office of the Comptroller General, Department of
Finance, government of Newfoundland and Labrador, and data provided by the CFO House of
Assembly from the Summary Trial Balance for the fiscal year ended March 31, 2006.

(v) Longer-Term Budgetary Trendsin Allowances and Assistance

Previously, | highlighted a negative trend in the aggregate budgetary variances on
allowances and assi stance dating back to 1999-2000 (Chart 3.7). Thislimited analysisraised
the question as to when the trend actually commenced.

Inthisregard, we conducted areview of the budgetary resultson the Allowancesand
Assistance account over alonger period, going back to fiscal 1989-90. Thisanalysis, which
is summarized in Chart 3.9, suggests that the trend commenced around the 1998-99 fiscal
year, and that the pattern of expenditure overruns has been relatively consistent for the past
eight years.®

% The relatively high level of expenditures recorded in 1989-90 coincided with a change of government and
the transition to the revised payment arrangements flowing from the Morgan Report.
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Chart 3.9 Allowances and Assistance
Variance Trend: Original Budget vs. Actual Expenditures
Fiscal Years ended March 31, 1990 to 2006
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Sour ce: Public Accounts prepared by the office of the Comptroller General, Department of
Finance government of Newfoundland and L abrador.

In attempting to understand when the signals of expenditure overruns might have
emerged each year, the Commission examined the trends in “revised” estimates for the
Allowances and Assistance account.

As the budget is prepared each year for the succeeding year, departments and
agencies of government are requested to provide the latest up-to-date estimate of
expenditures to the end of the fiscal year that is then drawing to a close. These projections
are meant to incorporate actual experience and unforeseen events, both positive and
negative, to give the best possible assessment of the financial results for the year about to
end. These “revised estimates’ are then included in the new budget to provide an indication
of budgetary performance for the year about to end. In addition, they serve as areference
point to add perspective to the proposed budgetary allocationsfor the coming year. They are
meant to reflect the actual experience for the first nine or ten months of the year and up-to-
date projections for the final two or three months.

The historical analysis indicates that the revised estimates were a reasonably good
indicator of the actual expenditures on the Allowances and Assistance account for most
years up to the late 1990s. However, since 1998-99, the revised estimates have become less
reliable, and actual expenditures have consistently exceeded the revised estimates. Chart
3.10 illustrates the “actual” vs. “revised” expenditure variance trend that is apparent from
thisanalysis.
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Chart 3.10

Allowances and Assistance
Variance - Actual Expendituresv Revised Estimates
Fiscal Years Ended March 31, 1990 to 2006
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Sour ce: Public Accounts prepared by the office of the Comptroller General, Department of
Finance, government of Newfoundland and Labrador, and the Annual Departmental Estimates
prepared by the Treasury Board.

No conclusion can be drawn from thisanalysis other than that, for the last number of
years, the “revised” expenditure projections for the MHAS Allowances and Assistance
account, reported in the estimates tabled in the House with the budget, have underestimated
the amount that was actually spent. The extent of the difference has been most pronounced
in 2004-05 and 2005-06, when the ultimate variances from the revised estimates reported to
the House were in the order of $500,000.

One might question the significance or relevance of this analysis at this stage. In
many respects, it is noted to point out asignal from the early stages of our research. Itis
brought forward to note that, in recent years, the provincial budget, tabled just two to three
weeks before the end of afiscal year, contained estimates for this account, in relation to the
year just ending, that were subsequently proven to underestimate significantly the actual
expenditures. For example, the 2006 budget, tabled on March 30, 2006, indicated that the
“revised estimate” of expendituresfor the Allowances and Assistance account for the fiscal
year ending March 31, 2006, was $5,090,800 - right on budget. Theactual resultsturned out
to bequitedifferent. The public accounts subsequently indicated that actual expendituresfor
2005-06 totaled $5,648,119 - an overrun of $557,319, or 10.9%.

| was unable to obtain definitive explanations for the apparent trend commencing in

the late 1990s, when ultimate expenditures on alowances and assistance began to
substantially exceed “revised” estimates published in the budget documents. In fact, it was
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suggested that perhapsrelatively little attention is paid to analyzing the revised estimates of
this type of account at budget time. | was told that from the Treasury Board's staff
perspective, the variances did not stand out as being “material” in the context of the overall
financial position of the province. Furthermore, | was reminded that Treasury Board had
been repeatedly sent the message that a representative of the executive branch of
government, it was not within their mandate to become involved with analyzing or
challenging the budgetary position of the House of Assembly.

Based on the consultations, | conjectured that there might be arange of hypothetical
explanations that could account for the pattern:

a) lack of attention to the process by management - a tendency to treat “revised
estimates’ as unimportant, thereby devoting minimal effort to analyzing
expenditures to date and projecting commitments to year-end;

b) unbudgeted MHA allowance payments - approved by the IEC late in the fiscal
year, after the cut-off date for the submission of revised estimates;

c) unexpected expenditures or expense claims - submitted by MHAS late in the
fiscal year (or subsequent to year-end) but within the permitted time frame before
the “financial close” of the year;

d) correction of misallocations - expenditures inappropriately directed to other
accounts during the year that were adjusted at year end, resulting in increasesin
allowances and assistance late in the year;

e) unadjusted errors- i.e., items charged to the Allowance and Assistance account
late in the year that did not belong there, but were not adjusted; or

f) anattempt to minimizethe profile of expenditure overruns- ensuring they would
not appear in the published budget estimates that are debated in the House,
leaving them to be reported in the Public Accounts, which are tabled several
months after the end of the fiscal year.

It must be emphasized that the above represents a list of hypothetical explanations
only. There may be other reasons. It was nonethel essinteresting to note that a category of
expenditureswith clearly stipulated criteria(afixed number of members, with common and
relatively fixed remuneration rates for two large components, and stipul ated maximums for
the remaining component constituency allowances) had demonstrated such a pattern of
consistently negative variances from the “revised” estimates.

(vi) The Allowances and Assistance Account Structure

| previously indicated that the Allowances and Assistance account comprises over
36% of thetotal expendituresof the legislatureand isby far thelargest single account within
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the entire financial framework of the legidlature.

With the pronounced and consistently negative variances between the original budget
and the actual expenditures over the past several years, it would have been most useful to
continuewith the* drill-down” variance analysisinto the components of the Allowancesand
Assistance account. However, the account is not broken down into its various component
elementsfor budgetary purposes. Each of the three main components of thissingle account,
at $1.1 to $2.3 million, on a stand-alone basis, would rank amongst the largest accountsin
the legislature - yet they are ‘lumped together’ with no separate public budgetary
disclosure.*

MHA “constituency allowances’ does not constitute a separate subhead or sub-
division of expenditurein the publicly disclosed annual estimates of thelegislature or in the
published Public Accounts. Accordingly, in the key financial documents of government,
thereisno clear direct disclosure, to the House of Assembly or to the public of: i) the size of
the constituency allowance budget, ii) the extent of budgetary increases relative to prior
years, iii) the extent of variancesfrom budget, or iv) the trendsin multi-year variancesfrom
budget.

These issues raise important questions related to transparency in the context of
expenditures of public funds made in relation to MHAS.

The Commission staff sought alternate means to assess the trends in sessional
indemnities, non-taxabl e allowances and constituency allowances. Inthe absence of formal
budgetary data, the staff initiated a simple mathematical analysis of expenditures, based on
the applicable rules for each of the key categories. Then, these “expectations’ were
compared with the best available dataon actual expendituresthat could be extracted fromthe
public accounts.

(vii) Expenditure Trends - Sessional I ndemnities and Non-Taxable Allowances

The sessional indemnities and the non-taxable allowancesare equal for all 48 MHAS.

For 2005-06, the MHA annual sessional indemnity was set at $47,240, and the non-taxable

alowance, at 50% of the sessional indemnity, was $23,620. Accordingly, the combined

entitlement of $70,860 per MHA, multiplied by the number of MHASs (48), yields an

“expected” aggregate annual expenditure of approximately $3.4 million in respect of these
salary-type entitlements of MHASs for 2005-06.%

Information extracted from the public accounts of the province indicate that the

1| notethat there are over 70 other separate accountsin the published estimates of the legislaturethat rangein
size from less than $1,000 to $2.3 million.

%2 Dataprovided by the Chief Financial Officer of the House of Assembly, “House Operations, Allowancesand
Assistance 2005-06" listing of MHAS constituency allowances, indemnity, and non-taxabl e all owances 2005-
06.
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actual payments charged to the two sub-accounts in relation to sessional indemnities and
non-taxable allowances in 2005-06 total ed approximately $3,439,000%- substantialy inline
with what would be expected through applying the simple arithmetic outlined above.

A similar analysisin respect of the sessional indemnity and non-taxable allowances
for prior years, dating back to 1998-99, indicated arange of outcomesin terms of variances
from the expected overall expenditure level. The analysisindicates that

i) infour of theeight years (including 2005-06), actual expenditureswerevery much
in line with expectations,

ii) in 1999-00 and 2000-01, actual expenditures exceeded the Commission’s
calcul ated expectations by $100,000 to $150,000;

iii) in 2003-04, an election year, actual expenditures recorded in government’s
accounts came in some $450,000 bel ow expectations (which on review by staff of
the Commission appears to have been related to posting errors); and

iv) in 2004-05, actual payments exceeded the calculated expectation level by some
$250,000.

While there were indications of posting errors or things charged inappropriately to
this account, there was no direct indication of overpayments to MHAS for sessional
indemnities and non-taxable allowances. Furthermore, there was no indication from this
rudimentary analysis of adistinct trend of expenditure overruns. However, the analysis of
the " constituency allowance” component of the Allowances and Assistance account yielded
somewhat different results.

(viii) Expenditure Trends - Constituency Allowances

Unlike sessional indemnities and non-taxable allowances, which are equal for al
MHAS, constituency allowances vary significantly by constituency. Nonetheless, thereisa
prescribed maximum for each district established by the IEC. Accordingly, we sought to
ascertain the total expenditure that might reasonably be expected to beincurred in 2005-06,
based on the prescribed maximum for each district, and then compared it to the actua
amount recorded in government’ s accounts.

Thisresulted in an expected aggregate expenditure level of $1,704,700 for the fiscal

2 «Symmary Trial Balance, Period: Adj-06, Activity Element: 410 LEG-HOA-House Operations”, extracted
from the accounting system of the government of Newfoundland and L abrador and provided to the Commission
by the Chief Financial Officer of the House of Assembly.
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year ended March 31, 2006.%*

Information extracted from the public accounts of the province indicates that the
actual payments charged to the account that is meant to comprise MHA constituency
allowances on government’s financial system totaled approximately $2,209,500 -
significantly out-of-linewith what would be expected through applying the ssimple arithmetic
outlined above.” The variance amountsto approximately $500,000, or 29.6%, over thelevel
that might be expected, given the approved levels of constituency allowances.

As noted previously, the Public Accounts of the province for 2005-06 indicate that
the $5,090,800 amount budgeted for the Allowances and Assistance account was ultimately
exceeded by some $557,000. Given that the sessional indemnity and non-taxable allowances
components appeared to be virtually on track, almost the entire variance appears to be
attributable to expenditures charged (rightly or wrongly) to “constituency allowances” - a
variance of over $500,000 on an expenditure component that has a calculated approved
maximum of $1.7 million.

Thesignificant variancein actual expenditureson constituency allowancesfromthe
expected levelsin 2005-06 underlined the necessity to explore the available historical data
morefully to ascertain whether or not there was any evidence of apatternin prior years. The
absence of published budgetary estimates and public accounts at thislevel of detail led the
Commission to focus on other sources of information on MHA constituency allowances,
most notably, the annual reports of the Commission of Internal Economy, aswell asinternal
breakdowns of these accounts as maintained on government’ s accounting system.

Each year the Speaker tables in the House a report of the Commission of Internal
Economy (IEC Report) for the previous fiscal year, which includes, among other things: i)
minutes of the IEC meetingsfor theyear, ii) sessional indemnity and non-taxable allowance
rates for the year, and iii) alisting of the total amount of constituency allowances paid to
each MHA during the year, compared with the maximum permitted for each district,
respectively, in accordance with the IEC’ s established policies.®

A review of these IEC reports dating back to 1990 indicates that in no case were
excess payments reported by the IEC. In every year, the total payment made to each MHA
was reported as equal to or less than the prescribed maximum.

2 Chief Financial Officer of the House of Assembly, “House Operations, Allowances and Assistance 2005-06”
listing of MHAS constituency allowances, indemnity, and non-taxable allowances 2005-06.

% «gummary Trial Balance, Period: Adj-06, Activity Element: 410 LEG-HOA-House Operations’, extracted
from the accounting system of the government of Newfoundland and Labrador and provided to the Commission
by the Chief Financial Officer of the House of Assembly.

% Section 5(8) of the Internal Economy Commission Act, R.S.N.L. 1990, c. I-14 mandates that all decisions of
the IEC shall be tabled by the Speaker annually. The IEC Reportsreferred to herein are the documents tabled
by the Speaker in respect of that requirement.
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| found it unusual that the schedules of annual constituency allowance paymentsto
MHASs (Schedule C) contained inthe |EC reportsfor the past several yearswere not totaled.
Nonetheless, | requested that thetotal sbe provided by the staff of the House of Assembly for
each year. Accordingly, while apublished budget was not available, it ispossible, from the
|EC reports, to cal cul ate expected maximum expenditures each year based on the maximum
allowed constituency allowances for each district, and to compare it with the total amount
actually charged against the respective MHA's allowance on the government accounting
system.

In addition to the information contained in the IEC reports, financial systems
maintained by the Comptroller General record the actual payments made by government in
respect of constituency allowances, even though the breakdown is not publicly reported.

Through this background analysis, | found that the total of the constituency
allowance payments, based on the reportsthe | EC tabled in the House, did not agree with the
totals of the expenditures charged to the related sub-account in government’s financial
system maintained by the Comptroller General and, accordingly, reflected in the public
accounts. Payment records on the government system consistently reflect a higher level of
expenditures. | must emphasize that the existence of this discrepancy, in itself, does not
mean that MHA s necessarily received more than their entitlement. What it doesindicateis
that the total of the expenditures charged to the“MHAS Constituency/Other Allowances’
sub-account on government’ sfinancial management system exceeded thetotal of the MHA
constituency allowancesreported asbeing paid inthe |[EC Report. Whileit certainly appears
that the intent of thisaccount was essentially to cover MHA constituency allowances, (since
there are no other significant allowances), it may well be that expenditures unrelated to
MHAswereinappropriately charged to thisaccount and contributed to the discrepancy. The
discrepancy between the totals paid out through this account, as recorded on government’s
financial system maintained by the Comptroller General, and the total amounts reported to
the House of Assembly by the |[EC for the respectivefiscal years, isillustratedin Chart 3.11.
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Chart 3.11

Constituency Allowance Reporting Discrepancy
Government’s Accounting Recor ds exceed | EC Reportsto House*
Fiscal Yearsended March 31, 1999 — 2006
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Source: Chief Financial Officer of the House of Assembly, based on data from the Comptroller
General, Department of Finance, government of Newfoundland and Labrador, and reports of the
Internal Economy Commission.

* For 2005-06, the official IEC report had not been tabled as of the preparation of this chart - the amount
reflected in the dotted line for that year isthe total of the approved maximum for all MHA allowances.

During the seven fiscal years commencing 1998-99 and ending 2004-05, the actual
aggregate annual expenditures recorded in the public accounts in respect of constituency
allowances exceeded the amounts reported in the IEC reportsto the House of Assembly by
amounts ranging from $112,000 to $687,000, as reflected in Chart 3.12.
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Chart 3.12

Constituency Allowance Reporting Discrepancy

Totalsfrom Government’s Accounting System v. IEC Reports
Fiscal Year Ended March 31, 1999 to 2006

($000)
Y ear Gov't IEC Discrepancy
Accounts* Report** $ %
1998-99 1,535 1,360 175 12.9
1999-00 1,888 1,675 213 12.7
2000-01 1,858 1,746 112 6.4
2001-02 2,035 1,762 273 155
2002-03 2,190 1,738 452 26.0
2003-04 2,611 1,924 687 35.7
2004-05 1,904 1,633 271 16.6
2005-06** 2,209 1,705 504 29.6

* These totals reflect the expenditures recorded on government’ s accounting system and the amounts
which are ultimately reflected in the Public Accounts for the respective fiscal year.

**For 2005-06, the official IEC report had not been tabled as of the preparation of thischart - the number
reflected is the total of the approved maximum.

Source: Chief Financial Officer of the House of Assembly, based on data from the Comptroller General,
Department of Finance, government of Newfoundland and Labrador, and reports of the Internal Economy
Commission.

Inrelation to the expendituresreflected in the public accounts as highlighted in Chart
3.12, the office of the Comptroller General has placed acaveat on the numbersand urged the
research staff of this Commission not to use them to reach definitive conclusions. In that
regard, we have been told that there may be certain charges reflected in this constituency
allowance sub-account and accordingly reflected in the Allowance and Assistance account in
the public accounts, that were posted in error and/or may not represent payments made in
respect of MHAS' alowances.”” | acknowledge the concerns of the Comptroller General.

Accordingly, | would stressthat | have not concluded, nor should anyone conclude,
that this analysis implies that all or even a substantial number of MHAs were paid
allowancesin excess of thosereported inthe [EC reports. Nevertheless, | must highlight the
fact that thereisasignificant discrepancy, for whatever reason, between the aggregate of the

%" | have been told by House administrative staff that anumber of substantial coding errors have been identified
which would have caused items that were not appropriate to be included in this account. In addition, recent
reports of the Auditor General have indicated that overpayments to four MHAs and one former MHA, and
inappropriate paymentsto certain suppliers may have been charged to thisaccount. | would also point out that
there are indications that actual payments made to a number of MHAs may have been less than their allowed
maximums.
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amounts recorded in the Public Accounts in the account that is meant to encompass MHA
constituency allowances and the totals of the amounts reported by the IEC as being paid to
MHAs for constituency allowances. The differences are not marginal or incidental.

Inthisregard, | must emphasizethat | have not reached any conclusionsbased on this
data alone. This analysisis meant to portray the picture as it emerged in our review of the
available data and is meant to provide a financial perspective for the more substantive
chronology that follows.

(ix) Summary

The foregoing is essentially a basic, and some might even say narrow, financial
analysis, based primarily on raw historical quantitative data, as opposed to personal
interviews, consultations and extensive documentary research. Thisanalysisismeant to lay
the groundwork for an understanding of: the basic financial structure of the legislature, the
relative orders of magnitude of various expenditure components, the type of data that is
reported (and the type that is not), indications of various trends and potential signals and
points of interest to be further explored.

Thispreliminary financia analysis has shown that the overall indicationsof relatively
steady expenditure performance, asindicated by the global results of the legidative head of
expenditure over the years, by no means convey the complete picture. The drill-down
analysisof the mgjor expenditure componentsindicates various areas wherethere hasbeen a
pattern of successive savings. However, the analysisalso indicatesthat there areareaswhere
there have been consistent expenditure overruns, by far the most prominent of whichisinthe
Allowances and Assistance account. Most notable, perhaps, is the indication that there has
been a consistent pattern of relatively significant overruns related to constituency
allowances.

Some of the signalsnoted in thisreview of thefinancial background datagain greater
relevance in the course of the in-depth review of the evolution of administrative policy and
practicesin the House of Assembly that follows.

Evolution of Administrative Policies and Practices

In order to establish a meaningful perspective on the evolution of the administrative
environment in the House of Assembly in recent years, it is necessary to begin with the
Morgan Commission. That commission, chaired by Dr. M.O. Morgan, former President of
Memoria University, was appointed effective June 19, 1989, by the Speaker of the House of
Assembly.? The origin and mandate of that commission were briefly summarized in its

%8 The other members of the Commission were Gonzo Gillingham, Garfield A. Pynn and Elizabeth M. Duff
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report as follows:

The Internal Economy Commission Act was amended in 1988 by the House
of Assembly to provide for the appointment of aCommission by the Speaker
to make an inquiry and a report respecting the indemnities, allowances and
salaries to be paid to Members of the House of Assembly. The
Commissioners are given under the Act “al the powers, privileges and
immunities to persons appointed as Commissioners under the Public
EnquiriesAct.” They arerequired to report to the Speaker within ninety days
following their appointment and their recommendations are “final and
binding.”#

Theintent of thelegidative amendment in 1988 and thisindependent review process
was to introduce a new approach to address MHA compensation and reimbursement
arrangements. The recommendations of the Morgan Commission did providefor substantial
changes, and Dr. Morgan set out the overall context of his recommendations in his
concluding commentary as follows:

We have been reminded during this review of the outmoded nature of how
legislatorsin Canadaare compensated. It ishowever virtually impossiblefor
any one legislature to changeit. What isrequired isa united and co-orderly
effort to devel op anew system based upon payment for servicesrendered and
reimbursement of actual expensesincurred. For our part we are aware of the
increase in the cost of our House of Assembly as a consequence of our
recommendations. But if we want good and efficient government and
decisions that affect our daily lives to be made by competent and well
qualified men and women, we must be prepared to pay for it.*

It has been morethan 17 years since the Morgan Report wastabled. There have been
many substantive changes sincethen, and it isrelevant to review how the arrangements have
been modified and, aswell, the manner in which the administrative policies and procedures
have evolved.

In reviewing the chronology of House of Assembly administration since 1989, |
believe that the evolution of policies and practices can best be examined in the context of
four distinct periods. These periods generally coincide with the tenure of successive
government administrations.

e The Morgan Era: 1989-1996: This period comprises the implementation of the
M organ recommendations, the interpretation and refinement of the recommendations

(Secretary).
% Morgan Report, p. 1.
% |bid, pp. 33-34.
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and an apparent focus on adhering to the principles enunciated by Morgan;

e The"“Policy Shift” Era: 1996-2001: During this period, there were a number of
individual policy decisionswhich, in the aggregate, constituted a substantial policy
shift away from the fundamental s of the Morgan Report, and indeed away from the
principles previously set out in the Internal Economy Commission Act;

e The" Hold-the-line” Era2001-2003: Inthisthree-year period, the policy framework
was not altered to any material degree, and the administration functioned onthe basis
of the principles established in the previous era; and

e The" Refocusing” Era2003-2007: Thisisthe current period during, which attention
again became focused on addressing policy considerations and fundamental
principles, as well as on strengthening administrative practices.

Given my mandate, and within this unfolding chronology, | believe there are three
important dimensions to be examined in exploring the evolution of the administrative
environment in the House of Assembly: (i) MHA compensation and allowances; (ii) the
general administrative environment in the House; and (iii) the audit perspective. The
examination of each era in the context of these three dimensions provides considerable
insight into the evolution of policy; the response of the administration to theinterrelationship
of abroad range of factors; and the emerging signals of weakness that culminated with the
reports of the Auditor General in the period from June 2006 to January 2007.

The Morgan Era: 1989-1996

This period saw the implementation of the Morgan report and the associated
significant changes in the approach to MHA compensation and the policies and procedures
for the reimbursement of Members' expenses.

Although during this period the administrative organization and policy framework of
the legislature endured successive periods of restraint, there was no apparent fundamental
change of direction in the financial administration of the House. Furthermore, throughout
this period, financial statement audits of the House were conducted by the Auditor General
on the same basis as they had been undertaken historically in the province — as part of the
general audit of the complete accounts of the province.

A review of each of the compensation, administration and audit dimensions of the
House of Assembly in this period establishes the base from which matters evolved in
subsequent eras.

(i) MHA Compensation and Allowances

The report of the Morgan Commission was, in many respects, a milestone in the
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evolution of the administration of the legislaturein this province. It resulted in a substantial
increasein the budgetary allocation of thelegislature. It set out anew compensation structure
for MHAS, cancelled the previous, long-standing district allowance arrangement and added
new complexitiesto the compensation and expense reimbursement arrangementsfor MHAS.
It set out the MHA salary framework of sessional indemnities and non-taxable allowances,
which, subject to periodic freezesaswell as percentage adjustments up and down, remainsin
place today.

While Morgan set out various principlesto govern the re-imbursement of MHAsfor
their expenses, the report delegated to the Commission of Internal Economy the
responsibility to establish the more specific policies and administrative guidelines, and, in
addition, the |EC wasto establish maximumsin relation to anumber of categoriesof MHAS
expenses.

The IEC responded to the challenge and established various parameters for the
stipulated MHA expense components, including travel, accommodation, and meals (with
parameters related to number of trips and differing guidelines related to whether or not the
House was in session), as well as other constituency expenses which included office,
communications and discretionary expenses.

Upon the implementation of the M organ recommendations, thislatter component of
MHA expenseswas characterized by the |EC asan “ accountable constituency allowance.”*
It must be emphasized that Morgan had recommended that receipts or other documentary
support be provided for all expenses, except for certain per diemsand mileageclaims. Inthis
regard Morgan highlighted the fundamental requirement of accountability:

Though honesty cannot be legislated, exposure to the attempt to defraud
should be reduced to the minimum possible. Receipts should be required, and
if no receipts are submitted for certain types of expenditure, some form of
verification should be provided. For what is at issueis not the honesty of the
individual member, even though sometimesthe odd case of fal se claims may
occur, but the confidence of the electorate.®

The initial rules established by the IEC in 1990 for the “accountable constituency
allowance’ set the maximum for all members at $7,500 a year. Within that total it
established maximums related to each of three components. a) office-related expenses
($5,000), b) non-partisan advertising and promotion-type expenses ($1,000), and c)
discretionary spending by aMember ($1,500). Therulespermitted transfersfroma) to b) or
c), up to a maximum of $1,000, with the prior approval of the Speaker. Furniture and
equipment valued at $500 or more wasto be the property of the House of Assembly, but was

3 Newfoundland and Labrador, Speaker of the House of Assembly, Report of the Commission of Internal
Economy for the Fiscal Year January 17, 1990-December 6, 1990, p. 4. Thisconstituency alowanceis based
upon Recommendation 17 in the Morgan Report.

¥ Morgan Report, p. 19.
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to be depreciated over three years and thereafter would become the property of the Member.

The rules clearly stipulated that receipts were required for expendituresin al categories.
The rules al so stipul ated the maximum number of trips allowed for travel, the intra-district
maximum expense that could be charged, as well as per diem rates.

As noted earlier in this report, the Internal Economy Commission Act requires that
each year the Speaker table, in the House of Assembly, a report of the Internal Economy
Commission outlining the IEC’ sdecisionsfor the prior year.*® Asdevel oped, theform of the
report provides a schedule that summarizes the actual expenses of each MHA according to
various categories, and, in relation to constituency allowances, provides acomparison with
the maximum permitted.

The Morgan report had provided general directions on various el ements of expense
policy, but it was necessary to define the more specific rules of application. Subsequent to
the initial decisions implementing Morgan, the IEC modified the rules, guidelines, and
expense limitations as the years unfolded. The changes were often made in relation to
considerations raised concerning: the widely varied constituency demographics and
associated service cost differences, changing economic circumstances, as well as
administrative difficulty and convenience. Some of the changes and adjustments noted
during thisfirst period include:

e |n 1992, the IEC ordered that the three components of the $7,500 constituency
allowance (office, advertising and promotion, and discretionary expenses) be
combined into one account. The allowance remained “accountable,” with
receipts required.

e In 1993-94, the IEC ordered that the accounts for travel to and from the
constituency, and the account for travel within the constituency, be combined
with the accountable constituency allowance account “as long as there is no
increase in the total amount of budgetary entitlements.”

e In 1994-95, consistent with government’s overal restraint program, the IEC
ordered areduction in MHA sessional indemnities and non-taxabl e allowances.

Throughout this period, and at various points in succeeding periods, there was an
overriding emphasis on fiscal restraint.

(i) General Administrative Environment

The staff of the House of Assembly stressed that the introduction of the Morgan
report in 1990 added considerable complexity to the administration of Members

¥ R.SN.L. 1990, c. I-14, ss. 5(3).
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compensation and alowances. | was told that despite repeated requests for additional
resources to administer the new policies, none were approved. Furthermore, administrative
responsibility for the Office of the Chief Electoral Officer was brought under the ambit of
the House of Assembly in the 1993-94 fiscal year. Staffing levels within the administrative
core of the House of Assembly remained unchanged. Apart from the Clerk, who was
effectively the permanent head of the legisative staff with oversight responsibilities,
financial and administrative functions of the House were centered around one person, the
Director of Administration (later re-designated the Director of Financial Operations).

The overall management of the affairs of the House of Assembly, of course, wasthe
responsibility of the Commission of Internal Economy. The Internal Economy Commission
Act empowered the IEC to review and approve the annual estimates of expenditure of the
House and its agencies prior to their submission for inclusion in the provincial budget. The
IEC was aso responsible for the expenditure of monies voted by the legislature for
expenditure by the House. While it was not required to do so, the IEC would periodically
request that various administrative matters coming before it (i.e., budgetary proposals,
staffing and/or organizational matters) be analyzed by the Treasury Board Secretariat. That
analysis would then be reviewed by the IEC before it made its decision.

Whilethere appearsto have been general deference by the executiveto the principle
of legidative independence during this era, there were times when the IEC took issue with
Treasury Board’ s approach to various matters, particularly in relation to restraint measures.
Periodically, the IEC felt it necessary to remind Treasury Board formally that the executive
branch had no authority to encroach on the affairs of the House. Accordingly, financial and
administrative decisions were not subject to Treasury Board approval or review.

During this era, the Comptroller General had full access to al financial
documentation in respect of the disbursement of public funds from the accounts of the
legislature. Internal audit and compliance staff of the Comptroller General could review
transactions of the House of Assembly and test for compliancewith policies. 1nshort, while
the House and the IEC were understood to have the authority to make management and
policy decisions, independent of Treasury Board or Cabinet, various elements of thisoverall
financial control framework of government were deemed to apply to the House of Assembly.

Regular financial reports, quarterly budgetary performance reviews and variance
analyses, were not provided to the IEC for review. | understand that overseeing such matters
was essentially left to the Director of Administration of the House of Assembly. The Clerk
very much relied upon the Director of Administration to monitor financial performance and
did not generally get involved in thefinancial overseer role. Hisconcentration, asinall the
eras to be discussed, was on the legislative policies, programs, and parliamentary practices
related to the functioning of the House.

Internal audit and compliance resources became so limited by fiscal restraint in the
latter years of this erathat it appears the accounts of the House actually received limited
scrutiny. | was told that strained resources were inclined to be dedicated to areas of more
material financial significance. Nonetheless, the Comptroller General, in principle, had full
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access to financial documentation in the House, and the House of Assembly staff knew he
had the authority to review any and all transactions.

(ii1) Audits of the House of Assembly

During this period, the accounts of the House of Assembly were subject to regular
audit by the Auditor General, similar to the accounts of the executive branch of government,
as part of the annual financial statement audit of the Public Accounts of the Province. The
Auditor General had full accessto thefinancial records, and all documentation related to the
activities of the House, asdid the Comptroller General. 1t must be noted that the scope of the
audits undertaken historically, and through this era, was relatively limited, focused
essentially on ensuring that the balancesreflected in the financial statementswere materially
correct in the context of government as awhole.*

While no separate audits of the House had been undertaken throughout this period,
management letters were issued from time to time by the Auditor General to draw the
Clerk’s attention to various potential control issues and administrative concerns. In
particular, concerns had been expressed relating to: i) the lack of segregation of duties, ii)
errorsin the cal culation of severance pay and vacation pay accruals, iii) thelack of detail and
explanation in relation to the annual estimates, amounting to failureto comply with Treasury
Board guidelines; iv) failure to meet deadlines for submission of accounting information.
While the Clerk responded that they would look into these matters, he emphasized the
practical difficulties encountered by the House administration due to the small size of the
legislature staff and staff shortages. He indicated that these constraints limited their ability
to address some of the issues. It appears that there were no significant administrative
changes or additional resources provided in response to these concerns.

The Policy-Shift Era: 1996-2001

| have termed the next period the “ policy-shift era’ because it was characterized by
material changein all three dimensions of the House of Assembly environment encompassed
by my analysis:

e The policy framework governing MHA compensation and allowances was
significantly altered through a series of incremental changes. Legidation was
changed to facilitate the policy changes. Additional authority was granted to the
IEC, rules were changed, and allowances were enhanced. Key MHA

3 See Chapter 8 for amore complete discussion of the various types of audits. At thispoint, it isimportant to
note that the financial statement type of audit that had historically been undertaken in respect of the House of
Assembly wasin the context of government asawhol e, and much less comprehensivein scope than the detailed
review encompassed by a“legidative” audit.
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compensation and reimbursement parameters were altered to move away from,
and in some respects abandon, the thrust of the Morgan Commission and the
legislation under which it was appointed.

e The administrative environment changed simultaneously with the legislative
changesto reflect theincreased authority and autonomy of the [EC. Therewasa
dominant emphasis on the independence of the legidlature. Administrative
relationships were altered to reinforce the separation of the legislature from the
administrative framework of the executive branch of government. The office of
the Comptroller General was shut out of any meaningful involvement in
financial compliance functions of the House. These changes effectively placed
the full weight of authority, and the full burden of responsibility, for financial
control on the administration of the House.

e Theaudit relationship with the Auditor General was virtually severed through
legislative change and subsequent actions of the IEC. Furthermore, the IEC
failed to comply with its newly legislated audit obligations.

The review that follows illustrates the numerous dimensions of change during this
era, which, in the aggregate, comprises the pronounced policy shift. Thereview also notes
discrepanciesin therecords of the [EC during thisera. 1naddition, as| attempted to gain an
appreciation for the individual |EC decisions and the underlying rationale for them, | found
the IEC minutes to be unclear in some instances, and virtually meaninglessin others. | also
found instances where there were effectively two sets of minutes related to the proceedings
of the IEC.

(i) MHA Compensation and Allowances

Following the election of 1996, it appears that the new administration immediately
became focused on the overall fiscal challenges confronting government. Whilethe existing
framework for MHA compensation remained in placefor the balance of 1995-96 fiscal year,
the IEC targeted a budgetary reduction of some $200,000 in the “Members' district travel
account” for the 1996-97 fiscal year. Inthisregard, the IEC ordered that this reduction be
achieved through the introduction of anew “block funding” arrangement.*® While | could
find no clear definition of the “block funding” concept, it appearsthe principleinvolvesthe
allocation of a single-level maximum sum for each MHA to cover a broad range of
categories of constituency expenses, as opposed to the previous concept where there were
stipulated limitationsfor individua expense categories. The block funding amount varied by
constituency as areflection of the location, size and varying demographic characteristics of
the constituencies. Legidation wasintroduced to facilitate the introduction of the new block

% Report of the Commission of Internal Economy for the Fiscal Year April 1, 1996 to March 31, 1997, p. 10,
May 29, meeting at minute 2; p. 12, June 12 meeting at minute 6.
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funding arrangement.

Thenew rulesin 1996 introduced a*“ maximum allowed” amount for each Member by
constituency. The individual maximums (or funding blocks) were set out by district in a
Schedule C to the |EC annual report to the House. The maximum allowable amounts as of
March 31, 1997, ranged from $8,000 for some of the St. John’ s constituencies, to $63,600 for
two of the Labrador constituencies.

Further amendmentsto the M organ recommendations dealt with applicableratesfor
meals and accommodation under various circumstances related to when the House was in
session and when it was not, aswell asre-imbursement arrangementsfor MHAstraveling on
constituency business. One of the most significant rule changesin 1996 read as follows:

8. (1) Each Member shall be entitled to claim $2,000 each year, without
receipts, for miscellaneous expenses, not exceeding $75.00 a day.*

Although these expenses would represent a charge against the maximum allowable
expenses (the block funds) prescribed for the respective districts, the introduction of this
category of miscellaneous “expenses without receipts’ was a fundamental departure from
one of the principles enunciated in the Morgan report.

In 1997-98, the IEC minutes indicate that on a number of occasions individual
members had expressed concern over the level of the alowance established for their
respective constituencies. Accordingly, asub-committee of the IEC was set up to review the
experience with the new block funding expense allotments and to realign some constituency
amountsfor 1998-99. Some adjustments were made, but the fundamental rulesremained as
set out in 1996.

The 1EC did, however, approve a one-time-increase in the MHAS' constituency
allowances in respect of the 1997-98 fiscal year, which was reflected in the IEC minutes
tabled in the House as follows:

In order to recognize additional expenseswhich will beincurred by Members
who will be canvassing their constituentsregarding the Calgary Declaration,
the Commission ordered that $1,500 be added to the constituency and travel
allowances of each Member of the House for thisfiscal year only.*

Theofficial minutesof the [EC, which provided additional information beyond that provided
in the tabled minutes, read as follows:

% Report of the Internal Economy Commission for the Fiscal Year April 1, 1996 to March 31, 1997, Schedule B
at p. 26.

%" Report of the Internal Economy Commission for the Fiscal Year April 1, 1997 to March 31, 1998, p. 6,
October 22 meeting at minute 2.
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This money will be alotted on the basis that $500 be added to each
Member’s allowable discretionary account for a total of $2,500 and the
remainder $1,000 be added to each Member’ sregular accommodationstravel
and constituency allowancesfor thefiscal year. The Commission ordered that
the appropriate rules be amended accordingly for thisfiscal year.®

It does not appear that this incremental $1,500 was reflected in the maximum allowed
allowances asreported in Schedule C of the Report of the Commission of Internal Economy
for the 1997-1998 fiscal year.

In 1998-99, further concerns of individua members were reviewed by a sub-
committee of the IEC and, following this review, the allowances for seven districts were
adjusted upward. In September of 1998, the IEC additionally approved a proposed
amendment to the Internal Economy Commission Act to provide for the implementation of
salary increases to MHAS, effective April 1, 1998, to correspond with those granted to
management employees of Government.

It should be noted that there was a specific provision in section 13 of the Internal
Economy Commission Act at this time that established a process for the review of MHA
compensation:

13. (1) The House of Assembly may by resolution appoint, upon those terms
and conditionsthat are set out in the resolution, an independent commission
of not more than 3 persons to conduct an inquiry and prepare a report
respecting the indemnities, allowances and salariesto be paid to members of
the House of Assembly.*®

A general election was held in February of 1999, but, consistent with the pattern
following all elections since the Morgan Commission, an independent commission was not
appointed to review salariesand alowances of MHAS. Inthisregard, the Clerk of the House
provided methe following explanation of the manner in which thisissue was addressed over
the years:

It was believed given the financial Situation, that an independent commission
looking at Members' salaries and expenses could mean that the salaries and
expenses may be increased or it could also mean that the salaries and
expenses may be reduced. Again, after the 1996, 1999, and 2003 General
Elections there was areluctance to strike a new independent commission of
inquiry to study Members' salaries and expenses even though advice given

% Newfoundland, “ Official Minutes of the I nternal Economy Commission,” October 22, 1997 meeting, signed
by the Clerk of the House of Assembly.

% Internal Economy Commission Act, R.S.N.L. c. 1-14, ss. 13(1). It is noted as well that this section was
amended in 1993, prior to which the Act stipulated that the speaker was required to appoint an independent
commission within six days of ageneral election.

3-36



by my office wasto proceed based on experience with some of the problems
associated with the rules and their interpretation during that time. Although
the original Morgan Commission Report wasfinal and binding on the House
and Members, this provision was struck from the law in 1999.%

Thischangewas significant. It meant that assessment by a sub-committee of the |EC
composed of MHAs was substituted for an independent and objective assessment of MHA
salariesand allowances. Immediately, following the 1999 el ection, anew sub-committee of
the |EC was established to again review the constituency and travel allowances of Members.

Fiscal year 1999-2000 was a period of fundamental changein both thelevelsof, and
the policies governing, MHA expense reimbursement, as well as certain other benefit
arrangements:

¢ Constituency allowances were increased three times;

e Thelevel of allowances claimable without receipts (discretionary allowances) was
increased twice;

e Furniture and equipment guidelines were relaxed;

e The MHA severance policy was enhanced; and

e Saariesfor various parliamentary positions were enhanced.

A more detailed examination of these developments adds perspective to the extent of the
changesin thisera:

(@) Successive lncreasesin Constituency Allowances

Therewere effectively three rounds of increasesin MHA constituency allowancesin
the 1999-2000 fiscal year, asfollows:

e On May 5, 1999, the report of the IEC sub-committee appointed following the
1999 election was received and approved. It provided increasesin the allowed
maximum for Members' constituency and travel allowances for the 1999-2000
year. The amounts recommended by the sub-committee at that time encompassed
substantial increases of varying amounts depending on the district. Thisschedule
was included in the official minutes of the IEC, but not disclosed with the
minutes contained in the IEC report. No rationale for the wide range of
adjustments was provided.

“0_etter from the Clerk of the House of Assembly to the Hon. Derek Green, Commissioner, (August 29, 2006).
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e OnDecember 15, 1999, the |EC ordered afurther increase of 4% (rounded to the
nearest $100) in each Member’s alowance “to recognize the increase in the
travel per diems throughout the public service.”*

e OnMarch 22, 2000, the IEC approved afurther increase of $2,000in Members
constituency and travel allowances for the 1999-2000 fiscal year. Thisincrease
was also based on recommendations from a sub-committee of the IEC. The
minutes of the sub-committeeindicate that theincrease of $2,000 wasintended to
“partly offset the general increase in travel expenses and partially mirror the
increasein per diem and mileage allowances approved for public servants.”** The
minutes contained inthe |EC report for 1999-2000 do not outline the approval of
the $2,000 increase as such, but they do append arevised schedule of allowances,
dated March 22, 2000, applicable for the 1999-2000 fiscal year, as well as the
forthcoming 2000-2001 fiscal year. This schedule does reflect the $2,000
increase as well as the increases approved earlier in the year.

WhilethelEC report for 1999-2000 does provide aschedul e of allowances (Schedule
C), it doesnot clearly disclose the magnitude of theincreases approved on May 5, 1999, nor
the size of the increase in March 2000, nor the combined impact of the three increases
approved during the year. In this regard, it is necessary to calculate the increases by
comparing schedulesin the 1999-2000 | EC report with the respective schedulesfrom reports
of prior years.

Thetotal of theMarch 22, 2000, Schedule C includedinthe EC report isincorrect. It
indicatestherevised total of the allowed expensesfor all districts, after thethreeincreases, is
$1,529,000. The correct total for the March 22, 2000, schedule is $1,692,000.

The series of increases approved in 1999-2000, combined with the increases in
various individual constituency allowances approved in 1998-99, resulted in a significant
increase in the overall allowance structure that had been in effect as of March 31, 1998. In
the aggregate, over the two-year period from the end of fiscal 1997-98 to 1999-2000, the
increases in constituency allowances averaged 33.6%, with a combined annual impact of
some $425,000 on the annual budget of the House.

Chart 3.13 illustrates the change in the allowances for each of the districts from the
rates applicable in the 1997-98 fiscal year to the rates finally applicable for 1999-2000.

“! Report of the Commission of Internal Economy for the Fiscal Year April 1, 1999 to March 31, 2000, p. 12,
December 15 meeting at minute 2.

“2 Newfoundland, Sub-committee of the Commission of Internal Economy, Meeting and Minutes, (March 16,
2000. The sub-committee was struck to review Members' constituency and travel allowancesfor the 1999-2000
and 2000-20001 fiscal years.
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Chart 3.13

Constituency Allowance Increases
Comparison of Fiscal 1997-98 & 1999-2000 — Two-Year Increase

Increases- 2 years

District 1997-98 1999-2000 $$ %
Baie Verte 40,000 46,200 6,200 15.5%
Bay of Ilands 22,000 43,600 21,600 98.2%
Bellevue 33,500 38,400 4,900 14.6%
Bonavista North 26,000 38,400 12,400 47.7%
Bonavista South 33,500 38,400 4,900 14.6%
Burgeo & Lapoile 47,500 55,100 7,600 16.0%
Burin Placentia West 33,000 37,900 4,900 14.8%
Cape St. Francis 11,500 18,600 7,100 61.7%
Carbonear - Hr Grace 18,000 33,200 15,200 84.4%
Cartwright - L'anse au Claire 61,000 69,600 8,600 14.1%
C. Bay East / Bell Island 24,500 29,100 4,600 18.8%
Conception Bay South 14,500 19,700 5,200 35.9%
Exploits 22,000 38,400 16,400 74.5%
Ferryland 27,000 33,200 6,200 23.0%
Fortune Bay/ Cape LaHune 39,700 55,100 15,400 38.8%
Gander 19,500 33,200 13,700 70.3%
Grand Bank 21,000 38,400 17,400 82.9%
Grand Falls - Buchans 30,000 38,400 8,400 28.0%
Hr Main - Whitbourne 24,500 29,100 4,600 18.8%
Humber East 30,500 40,500 10,000 32.8%
Humber Valley 40,000 46,200 6,200 15.5%
Humber West 26,000 39,500 13,500 51.9%
Kilbride 11,500 15,000 3,500 30.4%
L abrador West 47,500 56,100 8,600 18.1%
Lake Melville 30,000 53,000 23,000 76.7%
Lewisporte 33,500 38,400 4,900 14.6%
Mount Pearl 8,500 14,500 6,000 70.6%
Placentia St. Mary's 27,000 31,200 4,200 15.6%
Port au Port 38,500 44,700 6,200 16.1%
Port de Grave 18,500 31,200 12,700 68.6%
St. Barbe 22,500 46,200 23,700 105.3%
St. George's - Stephenville 28,500 46,200 17,700 62.1%
St. John's Centre 8,500 14,500 6,000 70.6%
St. John's East 11,000 14,500 3,500 31.8%
St John's North 8,500 14,500 6,000 70.6%
St. John's South 11,000 14,500 3,500 31.8%
St. John's West 11,000 14,500 3,500 31.8%
Signal Hill Quidi Vidi 11,000 14,500 3,500 31.8%
TerraNova 33,500 38,400 4,900 14.6%
The Straits & White Bay North 35,500 46,200 10,700 30.1%
Topsail 12,000 16,100 4,100 34.2%
Torngat Mountains 61,000 85,200 24,200 39.7%
Trinity Bay de Verde 28,500 34,300 5,800 20.4%
Trinity North 31,500 37,400 5,900 18.7%
Twillingate & Fogo 34,000 39,000 5,000 14.7%
Virginia Waters 11,000 14,500 3,500 31.8%
Waterford Valley 11,000 14,500 3,500 31.8%
Windsor Springdale 37,000 43,100 6,100 16.5%
TOTAL 1,267,200 1,692,400 425,200 33.6%

(b)

Payment of Allowances Without Receipts

The amount of the “ discretionary allowance,” which represented that component of
the constituency allowance that could be claimed without receipts, was increased twice
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during 1999-2000. On May 5, 1999, the discretionary component was increased from the
$2,000 level introduced in 1996 to $3,600, with a $300 monthly maximum; and then on
March 22, 2000, the IEC again increased the limit from $3,600 to $4,800, with no monthly
limitation.

(c) Relaxed Furniture and Equipment Guidelines

Under the Morgan recommendations, furniture and equipment purchased from the
constituency allowances, with a value of $500 or more, was treated as the property of the
House, but was subj ect to depreciation over three years and thereafter became the property of
the Member. On June 23, 1999, the IEC raised the guideline to $1000. Accordingly, any
furniture and equipment purchased with the allowances, with a value up to $1000, would
automatically become the property of the Member.

(d) Enhanced Severance Benefit

Under the Morgan recommendations, a Member of the legislature was entitled to a
separation allowance upon termination after seven years of service, based on 5% per year of
the indemnity and non-taxable allowance for each year of service to a maximum of 50%.
ThelEC reviewed that policy in the context of the practicesin other jurisdictionsin Canada.

On June 23, 1999, the IEC revoked the existing policy and substituted a policy that
removed the seven-year qualification period, and provided severance pay calculated at one
month for each year of service to members who cease to be members for any reason.
Minimum severance was set at three months’ pay and the maximum at twelve months' pay.

() Increased Salaries and Benefitsfor Parliamentary Positions

On June 1, 1999, the IEC approved increases in the sessional indemnities and non-
taxable allowancesto correspond with theincreases approved for the public service effective
September 1, 1999, September 1, 2000, and May 1, 2001. Theseincreaseswerealso applied
to the additional salariesof the various parliamentary office holders, including the Speaker,
Deputy Speaker, Deputy Chairperson of Committees, Leader of the Opposition, Official
Opposition House L eader, Chairperson and Members of the Public Accounts Committee, and
the Party Whips.

Then, on June 23, 1999, the IEC established various salaried positions:
Parliamentary Secretary to the Leader of the Opposition, Leader of aparliamentary group (at
$14,500 each), and two caucus Chairs (at $10,000 each). Also, at that same meeting, the [EC
approved further increases in the salaries to the Party Whips, aswell asfor the chair, vice-
chair and members of the Public Accounts Committee. The |EC further directed that these
salaries be included for pension purposes under the MHA pension plan.
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(f) Thelmpact of the“HST Factor”

| was told that the prescribed allowance limits set out in the MHA guidelines were
deemed by the IEC and House of Assembly staff to be exclusive of HST. In other words
MHAswere allowed to claim the amounts prescribed as the maximum in the guidelines, plus
HST (15% at that time). For example, an MHA with a maximum allowance of $20,000
could effectively submit claims totaling $23,000, inclusive of HST of which only $20,000
would be charged against the constituency allowance.

The same approach was applied to claiming the discretionary allowance.
Accordingly, $5,520 could be claimed by each MHA, with no receipts; while the MHA
would be paid $5,520, only $4,800 would be charged against the MHA'’s constituency
alowance.® Because there is no way of knowing whether, in spending the discretionary
allowance, expenditures in fact attracted HST (e.g., donations), the effective result of this
arrangement was that MHA swho spent all of their discretionary allowancewould be ableto
access an additional $720 without any accountability or disclosure.

(g) Discrepancy in |EC Minutes

In endeavouring to understand the various decisions of the IEC, | discovered that
there were effectively two sets of minutes prepared to record the proceedings of the IEC: (i)
minutes which appeared to be prepared immediately following the respective | EC meetings
and signed by the Clerk, which this report refers to as the “officia” minutes; and (ii) the
minutes included in a schedule (Schedule A) to the IEC reports tabled in the House of
Assembly, which are frequently referred to as the “tabled” minutes.

In relation to the severance pay changesin 1999-2000, the official IEC minutes of
May 5, 1999, indicate that the Clerk was directed to prepare draft changes to the Internal
Economy Commission Act “which would resolve the problem of the Commission’ sinability
to change the severance provisions under Recommendation 16 of the Morgan Commission
Report.”* Thisminute, initiating the legislative change and its purpose was not included in
the minutes tabled in the House. However, the tabled minutes of a subsequent |EC meeting
on May 19, 1999, did indicate that the Commission reviewed a draft Bill to amend the IEC
Act, but the publicly disclosed minutes did not state the purpose of the amendment:

The Members of the Commission reviewed adraft Bill to amend the Internal
Economy Commission Act. The draft Bill on file with the Clerk will be

“3While | do not wish to imply that thisapproach to HST started at thistime (it isnot clear whenit started), it is
neverthel ess, an important factor to be noted in terms of understanding the overall entitlement of, aswell asthe
full context of, the discretionary component.

4 «Official Minutes of the Internal Economy Commission”, May 5, 1999 meeting at minute 3, signed by the
Clerk of the House of Assembly.
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introduced by the Government House L eader in the House of Assembly.*

Thisisnot the only point at which the tabled minutes of the |[EC werefound to be at
variance with the official minutes.” On February 9, 2000, the official minutes of the IEC
indicate that the Commission by order approved an amendment to the allowances and
assistance vote in the draft budget estimates for the 2000-2001 fiscal year that had been
previously submitted to Treasury Board:

To increase the vote by $250,000 in order to cover pending political
severance packages as a result of resignations during the fiscal year.”

Thisdecision was not reflected in the tabled minutes of the EC included in Schedule
A of the |[EC Report to the House of Assembly for thefiscal year 1999-2000. It isnoted that
other amendments to the estimates approved at that same meeting, and involving lesser
amounts, were reflected in the report tabled to the House. 1t isworth nothing that whenever
there were discrepancies between the official minutes and the minutes tabled in the House,
they often related to financial matters pertaining to MHAS, and the publicly tabled minutes
contained less information than the private internal minutes.

(h) Legidation to Accommodate Policy Shift

The substantive changesin the allowances outlined above wereinstituted without the
appointment of an independent commission under section 13 of the Internal Economy
Commission Act. Itisworth noting, however, that the Act was amended very expeditiously
in anumber of ways to facilitate the new allowance arrangements. On May 26, 1999, Bill
19, “An Act to Amend the Internal Economy Act,” received quick passage by the House, the
day before the session adjourned. While the previous changes to the Act in 1996 had
empowered the |EC to makes rules varying the salaries and allowances arising from the
Morgan report, Bill 19in 1999 deleted all reference to Morgan and removed the stipulation
inthe previous section 13 that recommendations of such independent commissionswould be
binding. The IEC was provided the authority to implement the recommendations of such a
commission with or without changes. The Bill further added a new section 14, which
provided the |EC with unlimited scope to make rules respecting indemnities, allowances and

“ Report of the Commission of Internal Economy for fiscal year April 1, 1999 to March 31, 2000, p. 6, May 19,
1999 meeting, minute 2.

“® Following inquiries by the staff of this Commission in respect of discrepancies between the minutes contained
inthe |EC reports and the official IEC Minutes maintained by the Clerk, the Speaker requested areview of the
minutesto be undertaken by legal counsel to the |EC to determine the extent of the discrepancies. Thisreview
revealed a number of other discrepancies dating back to 1996 and served to reinforce the seriousness of the
issue identified by this Commission.

47« Official Minutes of the Internal Economy Commission”, February 9, 2000, meeting at minute 4, signed by
the Clerk of the House of Assembly. (This portion of the minute on this item was not included in the public
minutesincluded in Schedule A of the Report of the Commission of Internal Economy for the Fiscal Year April
1, 1999 to March 31, 2000).
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salaries of Members.

ThelEC and the House effectively determined that certain provisions of the Morgan
report, which by thistime were 10 yearsold, were dated. Asthe Government House L eader
said in the House, those provisions

do not enable us as an IEC to see that members are given the kind of
resources they need to carry on their duties ...

... itisnot theintent ... of any of usin this House to see that the salaries -
there is a general salary increase for members, and | think we would all
pledge ourselves to see that indeed, if there was ageneral salary increaseto
be given to members, that it should be given only as a result of legislation
that was brought to this House or by means of another commission.®

It appears that there was unanimous support for the Bill and further, in the brief
discussion of these amendments in the House, the need for ongoing transparency was
repeatedly emphasized:

The other thing, of course, you haveto keep in mind isthat the IEC reportsto
thisHousein any case. That lends transparency to whatever is going on.*

(i) Delayed and I ncomplete Reporting to the House of Assembly

Onefurther amendment included in Bill 19 related to arevision to subsection 5(8) of
the Internal Economy Commission Act. Previously, that section had required that the
decisionsof the |EC (asreflected in the annual 1EC report) would be tabled within six weeks
of theend of thefiscal year if the House were sitting. The amendment extended the reporting
time frame to six months. The subsection was revised to read as follows:

5. (8) All decisions of the commission shall be amatter of public record and
those decisions shall betabled by the speaker no later than 6 months after the
end of thefiscal year if the House of Assembly issitting, or, if the House of
Assembly is not sitting, then not later than 30 days after the House of
Assembly next sits.®

Before thisamendment, the IEC report for the fiscal year 1998-99 would have been
due to be tabled by May 15, 1999, given that the House was sitting. The extension

“8 Newfoundland, House of Assembly Proceedings (Hansard), XL1V.30 (May 26, 1999) at p.1121 (Government
House Leader).

“|bid., at p.1122 (Government House L eader).

® R.SN.L. 1990, c. I-14, ss. 5(8).
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amendment effectively put the time frame off until the fall sitting of the legislature. In fact,
the |EC Report for 1998-99 was not tabled until May 20, 2000, 14 months after the end of
thefiscal year. The report for the subsequent year, 1999-2000, was tabled on May 8, 2001,
again amost 14 months after the end of thefiscal year. Decisionstaken early inafiscal year
were effectively two years old before being tabled in the House.

The annual Report of the Internal Economy Commission to the House contains, in
standard language, an introductory section that outlines the legislated framework under
which the IEC purported to operate. It refersto the Internal Economy Commission Act, and
reviews the structure, powers and processes of the IEC as set out in that Act. It also
summarizesthe background of the Morgan report in 1989, discussesthe binding effect of the
recommendations, and notes that significant changes flowed fromthem. Inevery year since
1996, the reports have made reference to the 1996 amendments to the Act:

In June 1996, the Internal Economy Commission Act was amended to
empower the Commission [| EC] to vary the recommendations of the Morgan
Commission Report so that the Commission could change the travel and
constituency allowances of Members in order to reflect a substantial
reduction on these accounts under the L egislative Head of Expenditure. The
main difference between these new rules and the former relate to the
provision of block funding for members of the House.™

Theintroductory section of the [EC report for fiscal 1999-2000 indicatesthat the Act
was amended on May 27, 1999, to empower the |EC to make rules respecting indemnities,
allowances and salariesto be paid to MHAs and staff. It doesnot refer to theremoval of the
provision relating to the binding effect of Morgan and subsequent independent
commissions.*

| have noted, however, that the reference to the 1999 amendment was not repeated in
the introductory section of the 2000-2001 report, nor the reports for subsequent years, even
though the older legidative references to the 1990 statutes and the 1996 amendment are
repeated, asisthe reference to the 1989 Morgan report. Furthermore, the discussion in the
lead-in to the IEC Report for 2000-2001, and the reports for subsequent years, makes no
referenceto certain further legidative amendments of May 2000. Aswill beexplainedinthe
next section of this report, these unmentioned amendments effectively: i) empowered the
| EC to determine the nature of documentation to be supplied to the Comptroller General in
support of the payment of public money, ii) resulted in the exclusion of the Auditor General
from auditing the affairs of the House of Assembly, and iii) established the requirement for
an annual audit of the House under the direction of the IEC by an auditor appointed by the
IEC.

*! Report of the Internal Economy Commission for the Fiscal Years April 1,1996 to March 31, 1997 and
subsequent years.
°2 Report of the Internal Economy Commission for the Fiscal Years April 1,1999 to March 31, 2000.
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These types of issues send signals of concern as to the adequacy of the IEC’s
reporting and disclosure in its reports to the House of Assembly. They also lead one to
question the validity of the assertion of the Government House L eader in the House on May
26, 1999, quoted earlier that the process “lends transparency to whatever is going on.”
These matters will be addressed further in the course of this report.

(i1) Audits of the House of Assembly

The policy shift in constituency allowances and the associated |egislative framework
in the later part of fiscal 1999-2000 and into 2000-01 was accompanied by a fundamental
change in respect of the House of Assembly’ s relationships with both the Auditor General
and the Comptroller General.

| indicated in my review of the Morgan erathat the Auditor General had historically
audited the accounts of the House of Assembly as part of the overall financial audit of the
accounts of the province. That practice continued through to the audit of the 1998-99 fiscal
year. From timeto time, the Auditor General would draw the attention of the administration
of the House to various deficiencies and provide recommendations for improvement.
Notably, in aletter dated December 15, 1999, concerning the audit for the 1998-99 fiscal
year, the Auditor General stated: “No significant matters came to my attention during the
audit.”*

The audits historically conducted by the Auditor General in relation to the House of
Assembly were essentially “financial audits,” which concentrated on the overall accuracy of
the larger amountsto provide assurance that the overall financial statements of government
were essentially correct in all “material respects.”> There was limited sample testing with
respect to Members’ allowances, individual transactions or paymentsto individual members
of the House of Assembly, or payments to individual suppliers.

(@) TheAuditor General’s Planned Audit in 2000

With the evolution of audit practice generally through the 1990s, the Auditor General
began to conduct aseriesof “legidativeaudits’ in various aspects of government’ sactivities.
These audits were meant to be more comprehensive in nature than the traditional financial
statement audit. 1n many respectsthelegidative audit was designed to be aform of program
audit. | was informed that, from the commencement of this audit approach in the early

%3 etter from the Auditor General to the Clerk of the House of Assembly (December 15, 1999).

> An explanation of the nature and scope of “financial audits’ and “legislative audits’ in context with various
other types of auditsis provided in Chapter 8 under the heading “ Government Audits: What Are They and Why
Are They Done?".
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1990s, the Auditor General had expected to cover all programs within the government
framework over a 12-year cycle.

Under thisinitial round of legidative audits, the Auditor General’s review of the
House of Assembly programs, particularly allowances and expenses for members of the
House of Assembly, had been initially planned to commence in 1996. However, this plan
was postponed and then, subsequently, on February 11, 2000, the Auditor General wrotethe
Clerk to indicate her intention to proceed with the review:

Y ou may recall that during 1996, staff from my Office commenced areview
of allowances and expenses for members of the House of Assembly and
Ministers of the Crown. Shortly after our work began | contacted you
advising that | had postponed the review because of other audit commitments
at that time ...

| am now planning to continue on with this review during the current year.>»

ThelEC considered the Auditor General’ splaninthisregard on March 2, 2000, and
directed the Clerk to advise the Auditor General that

until such time as the experiences of the other jurisdictionsin Canada were
studied and the general parliamentary law on the subject was considered by
the Commission, it would beinappropriate for the Auditor General to review
the Members’ Allowances and expenses.®

This prompted a response from the Auditor General. She outlined the authority of
the Auditor General to access documents and records under the Auditor General Act aswell
asthe Financial Administration Act. In her letter to the Speaker dated March 10, 2000, she
emphasized that historically the Auditor General had access to the records pertaining to
Member’ s allowances:

Government has, for decades, provided the Auditor General with accesstoall
payments made out of the Consolidated Revenue Fund, including the
allowances paid to Members of the House of Assembly. All of these
payments can be audited directly from my office, and | routinely select
payments from the Consolidated Revenue Fund for audit, including the
allowances of the Members of the House of Assembly.*

Thisresponsewas considered by the [EC at ameeting on March 15, 2000, along with
research information provided by the Clerk. The Clerk’s memo summarizing his research

% |etter from the Auditor General to the Clerk of the House of Assembly (February 11, 2000).

% «Official Minutes of the Internal Economy Commission,” March 2, 2000 meeting at minute 1 signed by the
Clerk of House of Assembly.

> Letter from the Auditor General to the Speaker of the House of Assembly, (March 10, 2000).
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indicated varying practices, but confirmed that seven Canadian jurisdictions permitted the
audit of Members' accounts by their Auditors General and that most of this group were
audited on a regular basis. In two other jurisdictions, while the research indicated the
Auditor General may conduct an audit, the option had not been exercised.*®

The Clerk’s memo to the |EC concludes as follows:

Where does thislead us? For the past 50 years the accounts of the House of
Assembly, as part of the public accounts of the Province have been subject to
an attest audit of the Auditor General’s office. The Auditor General has
complete access to al the records of the Comptroller General’ s Office. She
may audit any financial transaction of the House without seeking the
permission of the House and has done so on many occasions.®

The IEC again deferred the matter pending receipt of further information from the
Clerk. At that same meeting the |EC aso directed that:

the Secretary of Treasury Board be asked to segregate the functions of the
Comptroller General’s Office so that Members expense claims and the
House accounts be handled differently from the other accounts of the
Executive Branch of Government. The Commission agreed that the audit
and pre-audit functions will continue to apply to Member s expenses and the
other House accounts but that the financial records of the House be
segregated from the financial records of the Government of the Province.
The Commission further ordered that the microfilming of the House of
Assembly records also be segregated and not be rel eased to anyone without
the prior approval of the Commission of Internal Economy.®

| have added the emphasisin the above quotation to note that this sentence from the
official minutes of the IEC is not included in the tabled minutes of the meeting for this day
that were in the IEC Report for the 1999-2000 fiscal year.

The Clerk subsequently outlined the IEC’ s concerns to the Secretary of Treasury
Board and requested that he explore the feasibility of implementing the type of segregation
being sought by the IEC. He aso confirmed that the IEC had agreed that the pre-audit
function and audit functions of the Comptroller General’ s Office would continue to apply.
He further noted the IEC’s concerns with security, along with his own observations on
security following hisvisit to the Comptroller General’s Office:

% Memorandum (unsigned) from the Clerk of the House of Assembly to the Members of the Commission of
Internal Economy, (March 14, 2000).

*Ibid.

80« Official Minutes of the Internal Economy Commission,” March 15, 2000 meeting at minute 5, signed by the
Clerk of the House of Assembly.
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Members of the Commission were aso concerned about the security
measures in place to protect Members expense claims. In particular, they
were bothered by the possibility that detailed persona information about
constituents could be extracted from their constituency expense claims and
seen outside the Comptroller General’s Office. | was directed to raise this
matter with you. Having personally observed the process in the Controller
Genera’s Office, | was impressed by the high level of security already in
place.®

(b) [EC Constrained by Legislation

The Secretary of Treasury Board and the Comptroller General questioned whether
such an approach would be consi stent with the requirements of the Financial Administration
Act and the Auditor General Act. Their conclusion, supported by legal advice obtained in
relation to these matters, was that while certain operational measures could be taken to
segregate data, the Financial Administration Act required that the detailed data be retained
by the Comptroller General and made available to the Auditor General upon request. The
Secretary of Treasury Board outlined this position in aletter to the Clerk dated April 25,
2000:

The Financial Administration Act has specific sections that deal with the
payments, record keeping and access to the supporting documentation with
respect to payments made from the Consolidated Revenue Fund. In fact,
section 25 requires the Comptroller Genera to forward a statement of all
issues of public money out of the Consolidated Revenue Fund, together with
supporting accounts at those times the Auditor Genera may reasonably
require. The proper detailed records must also be maintained under section
27 of that act. Under section 58, the Comptroller General is also required to
prepare the Public Accounts including the Consolidated Revenue Fund
accounts which is subject to audit by the Auditor General ...

Under section 25 of the Financial Administration Act, the Controller General
must provide the Auditor General with the required information and cannot
withhold that information notwithstanding the direction of the Commission

... Accessto the Consolidated Revenue Fund records by the Auditor General,
of which the Legidatureis part, is provided under the Auditor General Act
(sections 10, 17, etc.) ..." %

61 |_etter from the Clerk of the House of Assembly to the Secretary of the Treasury Board (March 29, 2000).
62 |_etter from the Secretary to the Treasury Board to the Clerk of the House of Assembly (April 25, 2000).
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In short, the Secretary of Treasury Board concluded that the actions requested by the
IEC related to the segregation of data could not be taken, as they would contravene the
Financial Administration Act. The only way the |[EC could achieveits objectiveswould be
through legidlative amendment.

(c) Legidative Change

The next time the matter was discussed at the |IEC, following the direction given to
Treasury Board on March 21, 2000, was at a meeting on May 9, 2000, when a draft Bill to
amend the Internal Economy Commission Act was tabled and approved for presentation to
the House. Despite extensive questioning and documentary research, | have not been ableto
establish where the instructions to draft this Bill originated. There is no record of any
direction being given by the IEC, the Speaker, or the Cabinet.

The Government House Leader introduced Bill 25, An Act to Amend the Internal
Economy Commission Act, in the House of Assembly on May 11, 2000, two days after the
IEC had approved it. In presenting the Bill, the Government House L eader suggested that
some of the laws governing the | EC were outmoded and that the Bill more clearly set out the
role and the duties of the IEC. The brief discussion in the House also emphasized the
importance of preserving the autonomy of the House of Assembly in relation to the executive
branch of government. The debate highlighted the section related to the requirement for an
annual audit and the importance of the accountability that the annual audit would provide.

The Bill proceeded with minimal debate and unanimous approva through First
Reading, Second Reading, Committee of the Whole and Third Reading on the same day
without further amendment.®

These amendmentsto the [EC Actin May of 2000 were introduced in the context of
updating the legisl ation respecting the financial administration of the House and contributing
to improved accountability. Two key changes in the Act related to: (i) granting the IEC
authority to determine the nature of documents to be supplied to the Comptroller General,
thereby removing the constraint on the IEC’ s authority that previously existed under the
Financial Administration Act, and (i) providing for amandatory annual audit by an auditor
appointed by the IEC:

8. (1) Notwithstanding subsection 25(4) of the Financial Administration Act,
the commission [ EC] may establish policies respecting the documentsto be
supplied to the comptroller general where an applicationismadefor anissue
of public money to defray the expenses of the House of Assembly ...

% House of Assembly Proceedings (Hansard) XLIV. 25 (May 11, 2000).
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(2) Where the commission establishes policies under subsection (1),
documents supplied to the comptroller general that conform to those policies
shall be considered to fulfill all of the requirements of the Financial
Administration Act respecting the provision of documents in support of an
issue of public money ...

9. Notwithstanding another Act, the accounts of the House of Assembly shall,
under the direction and control of the commission, be audited annually by an
auditor appointed by the commission.*

(d) Audit Hiatus - Diminished Controls

| must emphasi ze that the newly amended Act did not in itself change the reporting,
documentation access and audit processes. Nor did it stipulate that the annual audit would
be conducted by someone other than the Auditor General. It merely provided the IEC with
the authority to determine the extent to which documents would be provided to the
Comptroller General, and it gave the |EC the authority to decide whom it wished to appoint
to conduct the Audit.

Clearly, the new Act enabled the | EC to select the Auditor General or an auditor from
the private sector. However, the amendments appear to have been interpreted differently by
the IEC from the outset. The minutes of the IEC for May 16, 2000, contained in the IEC
Report for 2000-2001, refer to the amendment in Bill No. 25 as* providing that the accounts
of the House of Assembly will be audited by an auditor independent of Government.” The
official minutes of that |EC meeting are somewhat more detailed in relation to thisissuethan
those included in the version tabled in the House:

The Members of the Commission of Internal Economy agreed the Speaker
would prepare a draft letter to Ms. Elizabeth Marshall C.A., the Auditor
General, explaining the necessity of the recent amendments to the Internal
Economy Commission Act as contained in Bill No. 25. Among the
amendmentsis a provision that the accounts of the House of Assembly will
in future be audited by an auditor independent of Government in the same
manner as the accounts of the Auditor General’s Office are audited by an
independent outside auditor. Thedraft letter will expressthe concernsof the
Member s of the Commission about the perceived conflict of interest and their
desire to ensure that the Auditor General would not be placed in an
embarrassing position by having to audit Members accounts and
expenditures. It was agreed that a draft letter would be presented to the
Commission at the next meeting ...

% Internal Economy Commission Act, R.S.N.L. 1990, c. I-14, ss. 8 and 9, as amended by S.N.L. 2000, c. 17.
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The Commission by order directed that expenditures of Members of the
House of Assembly be sent to the Office of the Comptroller General without
attached receipts. The receiptswould remain in the Office of the Clerk and
be subject to audit by an auditor chosen by the Commission in accordance
with section 9 of the Internal Economy Commission Act. The Commission
further ordered that the Clerk’ s Office, in consultation with the Office of the
Controller General, design and approve an appropriate formfor transmittal of
expense claims in accordance with section 8 of the Internal Economy
Commission Act. The appropriate formwill be placed on fileinthe Clerk’s
Office.®

Again, the emphasisin the above quotation indicates the sentences from the official
minutes of the |EC that were not included in the minutes of the meeting reflected inthe |[EC
Report for the 2000-2001 fiscal year. Whilethe minutestabled in the House for the meeting
did not reflect all of the detail, they did include afurther sentence, not reflected in the official
minutes, as follows. “The expense claim forms and receipts would be subject to audit in
accordance with section 9 of the Internal Economy Commission Act.”*®

On June 19, 2000, even though the IEC directed the Clerk to advertise arequest for
proposal s to audit the accounts of the Auditor General,* there was no call for proposals to
audit the accounts of the House of Assembly. Infact, there was no call for proposals made
for auditors under the new amendments for two and one half years.

At the same meeting, a draft letter to the Auditor Genera was tabled for
consideration, as contemplated at the previous meeting. The matter wasdeferred to afuture
meeting at which all members of the IEC would be in attendance, and to permit review by
the Government House Leader.® However, thereisno indication in the |IEC minutesthat it
was subsequently considered or whether or not a letter, as contemplated at the May 16
meeting, was ever sent.

From my review of this material, it appears that the practical result of the legislated
changes and the policies of the IEC flowing therefrom in May of 2000 was that:

8 «Official Minutes of the Internal Economy Commission,” May 16, 2000 meeting at minutes 1 and 2, signed
by the Clerk of the House of Assembly [emphasis added]. Portions of the minutes on these items, as
highlighted, were not included in the minutes found in Schedule A of the Report of the Commission of Internal
Economy for the Fiscal Year April 1, 2000 to March 31, 2001.

% Report of the Commission of Internal Economy for the Fiscal year April 1, 2000 to March 31, 2001, p. 6,
May 16, 2000 meeting at minute 2.

67 « Official Minutes of the Internal Economy Commission,” June 19, 2000 meeting minute 3, signed by the
Clerk of the House of Assembly.

% |bid.
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a) The Comptroller General was no longer provided access to any supporting
documentation in relation to MHA expenses. Payments were to be made by the
Comptroller General at the direction of the House administration, who determined
the adequacy of and retained full control over, and sole access to, all supporting
documentation required to make payments in relation to members allowances.

b) Theinternal audit function of the Comptroller General in relation to the accounts of
the House of Assembly was effectively discontinued.®

c) The IEC determined that the Auditor General would not audit the accounts of the
House, but failed to appoint an external auditor. Notwithstanding the mandatory
requirement for an annual audit under the new Act, the audit cycle was disrupted.

The changes in the 2000-2001 fiscal year represented a significant financial and
administrative policy shift that continued to be reflected in various ways in the succeeding
years. While at face value the legidative changes may have appeared clear and straight-
forward, their subsequent implications have been far reaching and, arguably, far from
consistent with the notion of increased accountability mentioned by Memberswhen the Bill
was discussed on the floor of the House.

(iif) Administration in the House of Assembly

The Policy-Shift eraclearly involved numerous moves away from the parameters of
the Morgan regime, as outlined previously: the moveto block-funding, successiveincreases
inthelevel of allowances, rule changesto alter various guidelines and enhance benefits, and
the introduction of a discretionary allowance component with no receipts. In addition,
government introduced anew accounting systemin thelate 1990s. Undoubtedly, all of these
factors brought new administrative challenges to the small administrative unit within the
House of Assembly.

Thefollowing review of some of the administrative processes providestheflavour of

the approach to financial management during this era and may in some respects indicate
symptoms of weakness.

(8 TheFinancial Reporting Process

| was told that there was no reporting process brought in with the block-funding
arrangement to provide individual MHAs with regular status reports on the level of actual

% The Comptroller General advised me that these functions were not particularly active at this point due to
staffing constraints.
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expenditures compared with the maximum allowable expenses under the block-funding
arrangement. Neither wasthisinformation maintained in a separate account for each member
on the central accounting system of government. Rather, | understand that thisinformation
was maintained solely on aspreadsheet on the personal computer of the Director of Financial
Operations of the House of Assembly, to which no one else had ready access.

The IEC did not regularly review (i.e. on amonthly or quarterly basis) the financial
performance of the House of Assembly. It was not provided with, nor to my knowledge did
it seek, regular statements of actual expenditures, commitments, and the outlook relative to
budgetary levels. | understand that when such information was discussed, it would generally
only be toward fiscal year-end, when funds might be getting tight in certain accounts.”™
Members of the IEC and the Clerk indicated to Commission staff that they felt those
responsibilitiesrested with the Director of Financial Operations, and they felt no obligation
to monitor performance throughout the year. There was a sense of confidence that if there
was a problem, it would be brought to their attention.

(b) Fund Transfers Near Year-End

It became common practice to transfer moniesinto the Allowances and Assistance
account toward year-end. Asan example, in relation to the 1999-2000 fiscal year-end, it was
noted that there was a total of six transfers (reflected in Treasury Board Authorities and
amendments to Treasury Board Authorities), totaling $566,000, to increase the funding
availableto cover expenditures on the Allowances and Assistance account in the period from
February 11, 2000, to April 12, 2000. ™ A review of the back-up material for these transfers
suggests the funds were required to cover the cost of approved increases in the MHA
allowances, aswell astheincreasesin mileage and per diem rates associated with travel in
the public service.” The funds were transferred from the Office of the Chief Electoral
Officer; the House Operations - Salaries account; Legidative Library - Salaries, Hansard
Operations - Salaries; Hansard - Employee Benefits; and Standing and Select Committees -
Allowances and Assistance.

A further transfer example relates to the 2000-2001 fiscal year, when transfers
totaling $317,200 were made into the Allowances and Assistance account on March 26 and

"0 A staff member of the House of Assembly indicated that towards thefiscal year-end it was usual practice for
the |EC to request information on the balances in the respective accounts and, in particular, to identify areas
where funding was available. | wastold that if uncommitted funding was available, the IEC would “ describe
what course of actionto take.” My research identified instances which support this assertion. Frequently, the
action taken was to transfer money into the Allowances and Assistance Account from other accounts.

™ Treasury Board Authorities and amended authorities: TBA D7173 dated February 11, 2000, TBA D7227,
dated March 10, 2000, TBA D7249, dated March 17, 2000, replacement TBA D7249 dated March 28, 2000,
replacement TBA D7249, dated April 4, 2000 and replacement TBA 7249 dated April 12, 2000.

2 Thisinformation is contained in an e-mail from Director of Financial Operationsfor the House of Assembly
to the Budget Analyst for the Treasury Board Secretariat (March 16, 2000).
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29, 2001.” In relation to the transfers of fundsin March of 2001, the Director of Financial
Operations of the House of Assembly outlined the rationale for the increased funding
requirements as follows:

[The] Commission of Interna Economy, approved an increase in the
Members Constituency Allowancefor theyear ending March 31,2001 ... In
addition, the Commission approved the charter of helicopters for certain
Members to be paid by the House and not against the individual Member’s
Allowance. Also, it was necessary to fund for three Members over the
allocation because of by-elections...

Members who exhausted their amounts in 99/00 were allowed to be
compensated from their 2000/01 budget. Because of this the transfers as
requested and approved by the |.E.C. were approved.™

It would appear that the carry-over permitted through this increased funding may
have effectively increased the allowancesfor certain MHA s beyond the stipul ated maximum.

| notethat thereisno indication asto which allowanceincreasesthese transferswere
meant to cover, or the amount required to cover the various matters discussed in the
explanation. Asexplained previously, therewasan increase of 5% approved in December of
2000; however, it would seem that such an increase could have been accommodated with
less than $100,000. There is no documentation to indicate that a further increase was
approved in March of 2001.

(c) Financial Control Environment

Key changesto the Internal Economy Commission Act in 2000, and the subsequent
policy decision made by the IEC to retain al documentation in the House of Assembly,
excluding any potential scrutiny by the Comptroller General, removed animportant element
of financial control. In addition, apart from the changes of 2000, the notion of legislative
autonomy continued to be used to exclude Treasury Board, Cabinet and the respective
secretariats of the central agencies of the executive branch of government from any
involvement in thefinancial and administrative processes of the House. Treasury Board staff
indicated that they viewed their role as facilitators of the IEC wishes, not to question the
decisions (even though it appears they sometimes did).

The assertion of the parliamentary doctrine of legislative independence in this
context, coupled with theremoval of the Comptroller General’ saccessto records, the denial

" Treasury Board Authorities: TBA D7580 (March 26, 2001) and TBA D7594 (March 29, 2001).
™ Memorandum from the Director of Financial Operations for the House of Assembly to the Director of
Budgeting for the Treasury Board (March 30, 2001).



of access to the Auditor General, and the failure to appoint auditors (creating an extended
audit hiatus) meant that the only eyesto scrutinizethefinancial affairs of the House werethe
|EC and the administration that reported toit. The burden of control and accountability was
entirely resident within the House.

| recognize that, even prior to the changes in 2000, the Comptroller General had
limited resource capacity to conduct the compliance and pre-audit role. However,
administrative personnel, and to alesser extent perhaps, the politicians, knew their financial
affairscould be scrutinized at any time, and likely would befrom timeto timeon atest basis,
by the Comptroller General or the Auditor General. In the environment after the legislative
changes in 2000, they knew they would not be subject to such scrutiny. Furthermore, the
requirement of amandatory annual audit, as stipulated in the new legidlation, did not appear
to be taken seriously by the IEC for a considerable period of time.

(d) Assignment of Administrative Duties

In June of 2000, following the legidative changes, the IEC authorized the
realignment of dutiesand responsibilitiesof administrative staff of the House of Assembly to
recognize “additional duties.” Certain positionswerereclassified and re-titled, and certain
pay levels were adjusted. However, no additional staff was provided. There was no
compliancetesting, pre-audit or internal audit function, to replacetherole of the Comptroller
General. Inshort, it does not appear that any substantive control mechanisms were added.
House of Assembly staff membersindicated to the Commission’ sresearch staff that an effort
was made to segregate duties and responsibilities, but the small staff complement made it
difficult.”

| was told that claims from MHAs were frequently reviewed by the Director of
Financial Operationsin thefirst instance, and then approved by hisassistant, at which point
authorization would be provided electronically to process the payments. The claim form
requires two signatures in addition to the claimant; however, on many occasions, it appears
the claims were signed or initialed twice by the same person. Our research aso indicated
that on occasion, in an effort to be of assistance to MHAS, a staff member of the House of
Assembly would prepare claims on behalf of MHASs and then proceed to process them. In
some cases it appears that, to facilitate such processing, the MHA concerned would sign
clam forms in blank, leaving it to the staff member to fill in the claim details. This
effectively involved acomplete downl oading of responsibility for claim preparation fromthe
MHA to a person over whom the MHA had no control.

In addition, there were timeswhen astaff member of one of thelegidature’ sstatutory
offices, who was physically located in a different building across town, would be asked to
provide authorization for paymentswithout the opportunity of reviewing the documentation.

" See Chapter 7 (Controls) for adiscussion of the segregation of duties and the control implications.
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Various aspects of the foregoing review of the administrative environment at the
House of Assembly during this era provide indications of serious control deficiencies that
will bemorefully discussed in Chapter 4 and Chapter 7. Some of these characteristicswere
prevalent prior to the “policy-shift” era, but their effects were compounded with the laissez
faire environment created by the legislative amendments during this era. They aso
continued on into subsequent years.

The“Hold-the-Line” Era: 2001-2003

The modified constituency allowance structure, which had evolved considerably in
the previous period, was not materially atered throughout this period, nor wasthelegidlative
framework, the overall policy thrust or the administrative structure atered; hencethe*hold-
the-line” caption. Nevertheless, my review of this period revealed a number of
devel opments and considerations relevant to my mandate:

e Sessiona indemnities and non-taxabl e all owances were increased;

e There were indications of year-end payments to MHASs or adjustments to
constituency allowances beyond the stipulated maximums;

e There was evidence of reporting discrepancies and missing records of IEC
decisions;

e Theadministration of the House appeared to struggle under staffing constraints
and there was ongoing evidence of control deficiencies;

e Theincreased autonomy of the IEC was noticeably evident;

e TheAuditor General was formally excluded from the House of Assembly audit
Process,

e ThelECfalledtofulfill itsmandated obligationswith respect to the annual audit
of the accounts of the Housg;

e Therewasaprolonged hiatus, after which independent auditors were appointed
only for certain years, and an audit void remained in respect of fiscal 2000-01,
and possibly 1999-00.

While | have characterized it asa*®hold-the-line” erafrom apolicy perspective, itis

clear that the various dimensions of the ongoing administration of the affairs of the Housein
this period are cause for concern and merit further examination.
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(i) MHA Compensation and Allowances

(@) Sessional Indemnity and Non-taxable Allowances I ncreased

On August 27, 2001, the IEC authorized salary increases (sessional indemnity and
non-taxabl e allowances) to parallel theincreasesthat had been negotiated in thelatest public
sector collective agreements as follows:™

Effective dates | ncreases
July 1, 2001 5.0%
July 1, 2002 2.5%
January 1, 2003 2.5%
July 1, 2003 2.5%
January 1, 2004 2.5%

Following the 5% across-the-board increase in constituency allowances approved on
December 13, 2000 during the “policy shift era,” there was no further general increase in
maximum allowed constituency allowancesrecorded in the allowance schedule (Schedule C
of the IEC reports to the House of Assembly) through to the end of this era.

It would appear from the annual 1EC reports to the House that the block-funding
arrangement and the associated policiesinstituted in the previous era, including the payments
of $4,800 without recei ptswith no monthly limitations, virtually remained intact. Fromtime
to time, individual members requested increases in their allowances, citing pressures and
requirements beyond the levels permitted by their respective allowance maximums. These
individual requests were considered by the IEC and generally denied.

(b) Indications of Year-end Paymentsto MHAS

During this period, my research indicates that the |IEC authorized increases in
constituency allowances, or “one-time, lump-sum” payments beyond the maximums
prescribed, to al MHAsIn thefinal weeks of successivefiscal years. | wastold by House of
Assembly staff and IEC members that at times, as the year-end approached, if there was
“extra money left in the budget,”” the IEC would approve an increase in the MHA
allowances.

"®Report of the Commission of Internal Economy for the Fiscal Year April 1, 2001- March 31, 2002, pp. 7-8,
August 27 meeting at minute 1.

" assumethat the reference to “budget” in this context means the overall budget of the House of Assembly’s
Head of Expenditure, sinceit seemsthat the allowances and assi stance budget was consi stently over-expended.
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e 1999-2000: It was explained previously that in 2000 an increase in the
constituency allowances of $2,000 was approved on March 22, 2000, based on
the recommendations of a sub-committee of the IEC.”® The interna sub-
committee minutes of March 16, 2000, clearly indicate the recommended $2,000
increase. The amount of the increase was not reflected in the reported 1IEC
minutes as such. However, the increase was reflected in the alowed maximum
reported for each district in the Schedule C of the IEC report for the fiscal year
1999-2000.” The situation appears to be somewhat different, however, with
respect to the following years.

e 2000-01: Thereisno mentioninthe EC minutes of anincreasein constituency
allowances at the end of thisfiscal year (beyond the 5% approved in December
2000). Thereareno indicationsthat ayear-end increase or special payment was
granted; however, it was pointed out earlier that transfers totaling more than
$300,000 were made to the Allowances and Assistance account at year-end to
cover the cost of increased allowances, among other things. | makenofindingin
this regard but note that the accounts for the 2000-01 fiscal year have not been
audited.

e 2001-02: Theminutesof theEC for March 6, 2002, indicate that an adjustment
to the Members Constituency Allowances for the 2001-02 fiscal year was
approved, but there is no indication of the amount:

The Commission directed the Clerk to adjust the Members
Constituency Allowances for the 2001-02 fiscal year in accordance
with aproposal on file with the Clerk.®

The proposal is not attached to the IEC report, and the Clerk has been unable to
provide it. Accordingly, there is no documentation on the amount of this
adjustment, its application, and whether it was to be one-time or recurring.®

The 2001-02 fiscal year was eventually audited. During the audit process, an
initially unexplained expenditure overrun was identified by the auditors in the
allowances account. | was told that staff of the House informed the external
auditorsthat the overrun was attributable to “ an additional $2,500 per member.”#

"8 See under the heading “ Successive Increases in Constituency Allowances”

" Report of the Commission of Internal Economy for Fiscal Year April 1, 1999 to March 31, 2000, p. 17.

8 Report of the Commission of Internal Economy for the Fiscal Year April 1, 2001-March 31, 2002, p.14,
March 6 meeting at minute 7.

8 A staff member of the House of Assembly indicated to me that when Members were given an increase,
the staff was directed to implement the payments and the IEC verbally instructed that the additional
payments not be reflected in the year-end report. Thiswas a general comment, and did not specifically
identify this particular IEC decision.

% External Auditors working papers from the audit of the House of Assembly for the fiscal year ended March
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| can not be sure this is correct, or if payments in this amount were actually
made to members. The substance of the decision of the Internal Economy
Commissionto“adjust” members’ allowances, whatever it was, was not reported
tothe House. | did initiate anumber of research activities to ascertain the facts,
but to no avail.

Schedule Cinthe lEC Report for 2001-02 did not reflect a$2,500 increasein the
maximum allowed. Furthermore, the figures reported by the IEC for totals
claimed are bel ow the unadjusted maximum allowed and, therefore, appear not to
reflect any adjustment.

2002-03: Similar evidence of additional year-end payments was noted in
February of 2003. The first reference appearsin the minutes of the IEC for the
meeting held on February 19, 2003, where the Clerk was directed to review the
accounts in order to identify “possible savings.”#

Subsequently, on February 20, 2003, the Director of Financial Operationsprovided to
the Clerk alist of potential savings. Thismemo suggeststhe | EC was seeking the savingsto
fund increasesin the MHA allowances:

Further to the meeting of the Internal Economy Commission on Wednesday,
February 19", 2003 | am forwarding the following information. The
Commission directed me to look at all of the accounts of the House Budget
and seeif any savings could be achieved to benefit MHA allowances. Thisl
have done and my findings are as follows. | have identified savings of
approximately $260,000. However, dueto anumber of factors, onebeing the
need to cover the by-election expenses and the other the cost of severance
paid to former MHASs and political support staff, this money is spoken for.
Therefore, in the House budget there is no savings that can be used for the
MHA allowances. | have spoken to officials in Treasury Board and have
been advised that there is approximately $100,000 in the Budget of the
Auditor General that can be transferred to the House Budget. In addition, if
approved by Treasury Board, $110,000 can be transferred to the House
budget for severance expenditures. If thisisapproved the $210,000 can then
be given to the alowance vote in the amount of $3,500 - $4,000 per
member.®

Then, according to the minutes, as contained in the | EC report to the House, the IEC

31, 2002.

8 Report of the Commission of Internal Economy for the Fiscal Year April 1, 2002-March 31, 2003, p. 17,
February 19 meeting at minute 8.
8 Memorandum from the Director of Financial Operationsfor the House of Assembly to the Clerk of the House
of Assembly (February 20, 2003).
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subsequently, on February 26, 2003, “by order approved additional allocations to the
members Constituency Allowances for the 2002-03 fiscal year.”®

There is no indication of the amount of the additional allocations, to whom they
would apply, nor the rationale for the additional amounts. Review of the official minutes of
the IEC indicates somewhat different wording, and the source of the proposal, but no
specifics:

The proposal from Members of the Commission with respect to the Members
Constituency Allowanceswas approved to the end of the 2002-03 fiscal year.
The Commission further ordered the Clerk and [the Director of Financial
Operations] to take appropriate action with respect to this matter.®

The 2002-2003 fiscal year was also eventually audited. Ashappened in respect of the
prior year, during the audit process an initially unexplained expenditure overrun was
identifiedinthe MHA Allowances and Assistance account. When asked for an explanation,
the staff of the House of Assembly informed the external auditors that the overrun was
attributableto adecision to provide“an extra10%" to each member. Theauditors working
papers have a notation that reads as follows:

There was extramoney given to the members at the end of 2003 dueto extra
money inthebudget. Anextral0% wasgiven to each member. Recal culated
the amount. Thisis consistent with the prior year in that there was excess
money in the budget and they distributed it to the members.*’

However, | have been unable to obtain any documentation from the Speaker or the
Clerk of the House that confirms the amount of any approved increase or to whom it

applied.®

The substance of the IEC decision, whatever it was, was again not reported to the
House. Schedule C (the schedule of allowed and actual constituency allowance payments) in
the I1EC report for fiscal 2002-03 does not reflect a 10% increase in the maximum allowed
expenses. Aswasthe caseinthe prior year, the totals reported as being claimed arein line
with the unadjusted maximum allowed and, therefore, appear not to reflect any increase or
specia payment. It should be noted that the actual expenditures from the allowances and
assistance account in the public accounts of the province (which includes the MHA

®Report of the Commission of Internal Economy for the Fiscal Year April 1, 2002 to March 31, 2003, p. 18,
February 26 meeting at minute 10.

8« Official Minutesof the Internal Economy Commission,” February 26, 2003 meeting at minute 10, signed by
the Clerk of the House of Assembly.

8 External Auditors working papersfrom the audit of the House of Assembly for thefiscal year ended March
31, 2003.

8 Because it was not within my mandate, | did not cause a forensic audit - or any audit, for that matter - to be
undertaken with respect to payments to individual members.
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constituency allowances) exceeded the initialy approved budget by some $384,000 and
$390,000 in the 2001-2002 and 2002-03 fiscal years respectively. These matters will be
further discussed | ater in this chapter in relation to the external auditsaswell asin Chapter 4.

(c) Inadequate Reporting

| am particularly concerned by the lack of information provided in the official
minutes of the IEC. Section 5(8) of the Internal Economy Commission Act places a
requirement on the |EC to report its decisions:

5. (8) All decisions of the commission (IEC) shall be a matter of public
record and those decisions shall be tabled by the speaker no later than 6
months after the end of thefiscal year if the House of Assembly issitting, or,
if the House of Assembly is not sitting, then not later than 30 days after the
House of Assembly next sits.

The report of the IEC for the fiscal year ended March 31,2002, was tabled on April
10, 2003, 13 months after the end of the respectivefiscal year. Similarly, the IEC’ sreport
for the year ended March 31, 2003, was not tabled until May 20, 2004, almost fourteen
months after the end of the related fiscal year.

The nature of the IEC’ sreporting, or lack of reporting, in relation to these mattersis
problematic. Not only were the minutes tabled so late as to seriously detract from their
usefulness and relevance, but the information provided was inadequate, misleading and
confusing:

e In both years the IEC failed to report to the House the nature of the year-end
adjustments it approved for Members' allowances.

e Schedule C (the MHA constituency allowance payment summary) in the IEC
reports for both years indicated that the maximum allowable expenses did not
changefor the respective constituencies, and, further, that the amounts claimed
by MHAswere within the maximumin all cases (which would suggest that even
if an increase were granted by the IEC, members did not claim it). For this
reason alone, the accuracy of the allowances reported in Schedule C of the IEC
reports for both years is suspect. The fact that the total of the expenditures
reflected in Schedule C does not reconcilewith thetotal of the amountsrecorded
on government’ s accounting system and reflected in the Public Accountsis a
further fundamental indicator of inadequate reporting, if not misreporting, by the
IEC.

It was suggested that fundswere availablefor additional paymentsto MHAs because
there were savings in the accounts of the House of Assembly. This may not be a fair
representation of the situation. The Allowances and Assistance account was effectively
overspent. The |[EC wasonly ableto authorize additional paymentsto MHASsDby transferring
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funds that had been voted by the legislature for other purposes.

This type of practice by the IEC, of approving year-end payments beyond the
stipulated guidelines, appearsto have carried over into the 2003-04 fiscal year aswell. This
will be discussed further in the review of the next era

(i) General Administrative Environment - Overall Observations

As was noted previoudly, there were some administrative changes following the
legislative changes of May 2000. Duties of various staff positions in the administrative
structure were shuffled about. Certaintitles, classifications and pay-level swere changed, but
the overall staff complement did not change. Y et the administrative scope of the House of
Assembly was expanded, with the addition of further statutory offices. the Office of the
Citizens' Representative, the Office of the Child and Y outh Advocate, and the Office of the
Information and Privacy Commissioner. While each of these offices operated semi-
autonomously, | wastold they added further complexity to therole of the core administrative
group in the House of Assembly. By 2003-04, they had added a further $1.3 million to the
budget.

Assessing the environment years after the fact, it now appears that the biggest
changesdid not relate to the organizational structure assuch, but in the evolution of virtually
absolute financial autonomy within the administrative framework of the IEC. It appearsthat,
with the changesin the Internal Economy Commission Actin May 1999 and May 2000, the
concept of parliamentary autonomy in Newfoundland and Labrador attained anew level:

e The IEC had been freed from the constraint of being bound by the
recommendations of an independent commission in relation to MHA
compensation and alowances. Through legidative change, such
recommendations were no longer binding on the House. The IEC used its
powersto change MHA allowancesin material respects, without referenceto an
independent commission asinitially contemplated by the legislation

e ThelEC had been provided with the discretion to deny the Comptroller General
and the Auditor General accessto documentation supporting the expenditure of
public monies. It chose to exercise this discretion immediately, yet did not
correspondingly act quickly to institute audit accountability. It delayed the
appointment of external auditorsfor over two years. Effectively, the only people
with accessto the documentation for paymentsin relation to the MHAswerethe
very limited and overworked financial staff in the House itself.

e Theadministration of the House was deemed to be outside the financial policy
and control framework of government. For example, government purchasing and
tendering policieswere not applied. No additional policies, proceduresor control
mechanisms were put in place to compensate for the exclusion of the
Comptroller General’s pre-audit and compliance testing role.
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e Treasury Board was not involved in anayzing or approving budgets, or
monitoring budgetary performance in any meaningful way. Its role, by
parliamentary principle, as it was often reminded, was not to question, but to
facilitate, the wishes of the legislature, as represented by the IEC.

The administrative environment in the House of Assembly at thistimedid not reflect
aconcentration on compliance, transparency and accountability. The focus appeared to be
on adjusting the structure and the rules with respect to the financial arrangements of the
MHAs. Given the environment, that was able to be done with a minimum of public
disclosure.

In assessing the administrative environment of the House of Assembly, | did not have
the benefit of an operations audit of the administrative practices at the time. Nor was the
information provided to me given under oath through aformal hearing process. Nonethel ess,
| did have the opportunity to review the reflections on the evolution of the administrative
environment provided by alarge number of people, including theformer Clerk of the House,
the Chief Financial Officer, the Director of Financial Operations, the Deputy Director of
Financial Operations, the Comptroller General, secretaries of Treasury Board (past and
present), Treasury Board analysts, Auditors General (past and present), representatives of the
external auditors, Speakers (past and present), various members (past and present) of the
IEC, asignificant number of MHAS, and others. | aso had the opportunity to review awide
range of documents processed by the House administration, including examples of MHA
expense claims, transfers of funds, year-end payments, official and tabled IEC minutes, as
well as budgetary documents, expenditure records and signing authorities. The messages
from thisinput were not always unanimous and views differed significantly on someissues,
but people were eager to express their views and observations.

Based on this considerable input, | feel compelled to share the essence and tone of
what | heard and observed through my consultations and research. | must emphasize that |
cannot determine exactly when some of these processes, practices, and observations first
began to appear. Accordingly, this commentary does not relate to the narrow 2001-2003
timeframe, but isprovided in an effort to reflect the general environment described to me as
being prevalent in the years leading up to the appointment of this Commission.* | would
urge that they be viewed in that context:

8 | must also emphasize that there was no sense of any impropriety expressed to me with respect to the senior
staff in the administration of the House prior to therevelationsin the Auditor General’ sreports of June 2006. In
that regard, a number of people expressed surprise and shock at the Auditor General’s comments. Some
indicated “blind faith” and total confidence in the staff. Several MHAs indicated that they did not question
matters of an administrative nature; they trusted and relied totally on the staff to guide them, advise them and
ensure that they were in compliance with all of the rules of the IEC and the policies of government.
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(@) Resource Constraints

Despite repeated pleasfor additional administrative staff inthe House of Assembly to
help them cope and adjust to increased responsibility and volume of work, additional
resourceswere not approved. It was noted that the restraint environment had been prevalent
for solong it was considered virtually pointlessto ask. One staff member commented: “We
regarded ourselves as the poor cousins of the executive branch.”

(b) Delegation

| was told that the Clerk’s workload and concentration on matters related to the
legislative responsibilities of his role were such that the full scope of responsibility for
financial administration was essentially delegated to the Director of Financial Operations,
whom he trusted implicitly. The Clerk would generally address financial issues only when
there was a problem, or at budget time, when a matter was brought to his attention by the
Director, and as required in hisrole as secretary of the IEC. The Clerk was not regularly
involved in reviewing or processing documents, financial reporting, budget monitoring or
administrative matters.

(c) Segregation of Duties Difficult

The small administrative staff made segregation of duties extremely difficult. With
the Clerk’ sand Clerk Assistant’ s concentration on legidlative matters, therewerereally only
two people on the staff of the House of Assembly Operationsregularly involvedinfinancial
administration - the Director of Financial Operations and the Deputy Director of Financial
Operations/ Research Officer of the Public Accounts Committee. The Director of Financial
Operations had been delegated full authority to sign documentsfor payment on behalf of the
Clerk.

(d) ClaimsProcessing Challenges

Appropriate review of the constituency allowance claims could be a very complex
and time-consuming task. | wastold the small administrative unit inthe Housefelt that they
just did not have the staff available to do justice to the detailed review and verification that
wasrequired. Accordingly, there was the sense that often claims may have been processed
without adequate scrutiny.

(e) Unusual Approval Process

The constituency allowance claim form in use required two authorized signatures,
besides that of the claimant, to verify that the claims were in order. | wastold that claims
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werefrequently reviewed first by the supervisor and then sometimes sent to asubordinate for
sign-off before entering on the system. Asone staff member put it, “We had the cart before
the horse.” | was also told that government’s Oracle electronic accounting and payment
system requires the involvement of two individuals as a control to provide appropriate
segregation of duties: one person to enter the data on the system and a separate person,
designated by the Clerk and authorized by the Comptroller General, to review the transaction
and authorize the release of payment electronically.

We heard that frequently a staff member would review MHA claims, sign them as
being authorized for payment, counter-sign them or request another to counter-sign them,
and then authorize payment electronically on the government computer system. We were
told as well that sometimes a staff member would actually prepare claims on behalf of
MHASs (in an effort to be of assistance), obtain the MHA’ s signature, and then the staff
member would sign and send it to asubordinate for verification and the el ectronic rel ease of
payment.

(f) Expedited Payment of Claims

We were told that there were times when claims were backlogged or there were
pressing needs to expedite payments quickly. It was suggested to us that the second
reviewer would be told that everything wasin order and hewould “let it go,” knowing that
he did not have the opportunity to review it in the fashion he considered appropriate. 1t was
also noted that in such cases the person reviewing the claim was the subordinate in the
organizational hierarchy. He was being asked by his boss to approve a clam that his
supervisor had already approved and signed. Similarly, it wasindicated to usthat therewere
occasions when claims would be presented to the subordinate late in the day or just before
lunch, in the context that approval was needed quickly.®

(g) Double Signing

There was evidence that individual MHA claims would sometimes be signed twice
by the same staff member, to verify the validity of the claim and authorizeit for payment. In
thisregard, staff of the Commission reviewed anumber of claimsthat appeared to have been
signed or initialed twice by the same person. At one point, it was suggested to us that this
should not be a matter of disproportionate concern, given the realities of the small staff
complement and the presence of a further electronic control. That control involved the
further segregation of duties in the requirement for sign-off electronically by a second
authorized person, other than the person entering a transaction on the system, before actual
payments could bereleased. There wereindications, however, that this did not proveto be

% This assertion is disputed by the supervisor who indicates that in such cases the initial request would have
been made previously, but the subordinate was “ either too busy or had something else to do.”

3-65



an efficient control, and | was told that payments were sometimes authorized without the
person authorizing having viewed the documentation.

(h) Authorization of Payments Electronically - “ Sight Unseen”

Due to the volume of the claims and invoices, the small staff and the pressures to
meet the service requirements of the House of Assembly and its members, the financial
administration personnel had some time ago sought the Clerk’s approval to designate an
additional person to help with authorizing payments on the system. An administrative
officer in one of the statutory offices of the legislature was given authority by the
Comptroller General to approve payments electronically on the system and thereby release
thefundsfor payment. The person granted thisauthority was employed in astatutory office
that has its offices in a separate building in another part of the city.

The person to whom the authority outlined above had been granted would get a call
indicating that aclaim had been entered in the system that required approval. Thisemployee
would beinformed that it had been reviewed by staff of the House of Assembly andit wasin
order for payment. The transaction would then be called up on the computer system, where
the individual could see the bare basics of the transaction, particularly the payee and the
amount, but none of the supporting documentation. In short, it appearsthat this person was
not in a position to verify the claim, its conformity with the rules, and the adequacy of
documentation (or even if documentation existed). Weweretold that if the payment related
to the purchase of goods, thisindividual wasnot in aposition to verify that the purchase was
in order and the goods received. However, we were also told that this person, physically
remote from the House of Assembly’ sadministrative officesin the Confederation Building,
was asked to, and did, release payments in relation to such matters “sight unseen.” It was
suggested to usthat thisindividual had initially questioned whether therewasarational basis
for thisprocess, but the person ultimately complied in an effort to hel p facilitate the process.

“Whowasl| to questionit - if that wastheway the House of Assembly wanted it done,” was
the explanation given.

(i) Inadequate Documentation

| did not initiate an audit of MHA claims, but, through Commission staff research
efforts, | did attempt to get an appreciation of the nature of the physical documentation
provided in support of MHA claims. Inanumber of cases, the documentation appeared to be
lacking, if not totally inadequate. At least one claim was noted that had been paid with no
signature of approval from a staff member of the House of Assembly. Another claim was
noted to have been processed with no receipts attached, and the notation “ receiptsto follow.”
There were many cases when little explanatory information was provided on the form, and
the documentation appeared to be lacking.
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() NolIndividual MHA Accounts

Separate accounts were not maintained, as part of the House financial system, for
individual MHAs to monitor or control their constituency allowance expenditures
individually against the prescribed annual maximum expenditure for their respective
congtituencies.” Weweretold that individual MHA expendituresweretracked against their
respective allowed maximums on a * spreadsheet” maintained by the Director of Financial
Operations, who effectively retained sole access to the data. | received a number of
indicationsthat neither MHAs nor the Clerk were provided with regular reports on the status
of constituency allowance accounts throughout the years.** We were told that when
membersinquired oraly, they would be informed orally of where they stood relative to the
maximum allowed. Sometimes the information provided would be countermanded by
provision of alternate figures, especially when the initial figures were challenged by the
MHA concerned.

Asageneral overall impression, it isimportant to highlight that we repeatedly heard
how the House of Assembly was different from the rest of Government. There appeared to
be a mutual understanding that, when it came to the legislature, the executive branch of
Government was to adopt a “ hands-off” policy.

(iii) Audits of the House of Assembly

| have aready noted that following the changesin the Internal Economy Commission
Act in May of 2000, the IEC failed to appoint an auditor, despite the requirements of the new
Section 9 of that Act. It appears that the IEC procrastinated on the appointment of an
external auditor, and for a considerable period of time did not articulate its position to the
Auditor General. The Auditor General had identified areas of concern with respect to certain
constituency allowance expenditures, but was unabl e to access the associ ated documentation.
Eventually, several months after the Act had been amended, the Auditor General was
essentially barred form pursuing the issues she had identified. Given the concerns
articulated by the Auditor General one might be forgiven for assuming that the IEC, now
charged with audit responsibility, would have been anxious to assume its responsibility for
stewardship and would have moved quickly to ensure that public funds were being spent
properly. Y et, asthefollowing review indicates, despiteits various commitments, including

%1 We received conflicting information on the reason separate accountswere not maintained. Staff of the House
indicated that requests for a new system were denied, while the Comptroller General indicated the
administration staff of the House had been informed that government’ s computer systems could accommodate
separate accounts but the staff of the House did not wish to change the system.

% The Director of Financial Operations disputes this assertion and has indicated to me that Members were
informed of their balances at the beginning of each year and were provided with updated reports quarterly. He
aso indicated that some Members, particularly some Ministers, did not want reportsin writing or electronically
“for fear it would be seen by others.” He emphasized that in his opinion “confidentiality” was the biggest
concern with respect to MHA expenses.

3-67



public undertakingswith respect to the audit process, the |EC effectively disrupted the audit
process for over two years, despite the fact that questions had been raised by the Auditor
Genera (which appear to have precipitated amendments in 2000 to the Internal Economy
Commission Act) about the propriety of certain MHA expense claims.

(@) Auditor General Denied Access

On October 4, 2001, the Auditor General met with the Speaker of the House of
Assembly to discussissuesidentified during preliminary audit work on MHA constituency
allowances, including information on the purchase of artwork and entertainment expenses.®
Then, on October 9, 2001, the Auditor General wrote the Speaker to request access to
supporting documentation for disbursements made by the House. She indicated that this
information was necessary to enable her to carry out her responsibilitiesin connection with
the audit of the financial statements of the province: to “audit the disbursements of public
money” as required under the Auditor General Act.

The IEC considered the Auditor General’s request on October 12, 2001, and the
officia minutes of that meeting indicate that

The Commission directed the Speaker to writethe Auditor General to advise
her that in the opinion of the Commission, in accordance with the Internal
Economy Commission Act, the Commission was not obligated to comply with
the Auditor General’s request. The Members of the Commission further
directed the Clerk to seek, if necessary, an interpretation of Section 9 of the
Internal Economy Commission Act and its implications with respect to the
Auditor Genera’s powers under sections 11, 12, and 13 of the Auditor
General Act.*

The Speaker complied with this direction from the IEC and wrote the Auditor
Genera on October 23, 2001, indicating that

| have been directed by the Commission to report that in accordance with
section 9 of the Internal Economy Commission Act, the Commission is not
obligated to comply with your request.*

Whilethe extracts from the minute and the | etter outlined above appear to betotally
consistent with one another, | must point out that both are at variance with the tabled minutes
for that |EC meeting held on October 12, 2001, as contained inthe IEC’ sreport to the House

% Newfoundland, Report of the Auditor General to the House of Assembly on Reviews of Departments and
Crown Agencies, for the year ended March 31, 2001, p. 13, item 12 (MHA Constituency Allowances).

% «Official Minutes of the Internal Economy Commission,” October 12, 2001 meeting at minute 1, signed by
the Clerk of the House of Assembly.

% |etter from the Speaker of the House of Assembly to the Auditor General (October 23, 2001).
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of Assembly for the 2001-02 fiscal year (which wastabled on April 10, 2003). Therelevant
sentence in the publicly reported minutes states:

The Commission directed the Speaker to writethe Auditor General to advise
her that, in accordance with the Internal Economy Commission Act, the
Commissionwill publicly advertisefor external auditors of the accountsand
financial records of the House of Assembly and its various officesincluding
the Office of the Auditor General.* [emphasis mine]

The Commission staff could find no evidence of a letter to the Auditor General
consistent with thisdirection. Neither has the Commission found any indication that there
was an advertisement seeking auditorsat thistime. Three monthslater, on January 17, 2002,
the IEC met and agreed to advertise for an auditor to audit the accounts of the House:

The Commission by order directed the Clerk to prepare an advertisement for
obtaining the services of an auditor to audit the accounts of the House of
Assembly pursuant to section 9 of the Internal Economy Commission Act.*”

Two weekslater, the Auditor General tabled her report to the House of Assembly for
the 2000-01 fiscal year and explained how she had been denied accessto documentation and
was“ unableto fulfill [her] responsibilitiesunder the Auditor General Act and complete[her]
audit of payments made to MHAs from public monies.” *

In response to the Auditor General’ s concerns as set out in that report, the Speaker
issued arather lengthy public statement on February 4, 2002, on behalf of the Commission of
Internal Economy, entitled “MHASs Accountable.” Some of the more pointed remarksfrom
that statement include the following:

The Auditor General hasleft theimpression that the Auditor General Act and
the Financial Administration Act have in some way been violated and that
there is no accountability for members' district allowances. Thisis simply
not true. An audit must take place. The Auditor General Act has not been
violated ...

% Report of the Commission of Internal Economy for the Fiscal Year April 1, 2001-March 31, 2002 p. 8,
October 12 meeting at minute 1.

9" Report of the Commission of Internal Economy for fiscal year April 1, 2001-March 31, 2002, p. 11, January
17 meeting at minute 5.

% Report of the Auditor General to the House of Assembly on Reviews of Departments and Crown Agencies, for
the year ended March 31, 2001, p. 14, item 12 (MHA Constituency Allowances).
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... Also, the law provides the commission with the authority to set policies
with respect to the documents which may be supplied to the Comptroller
Generd. Thishasbeen donein compliance with the Financial Administration
Act.”®

Thelaw reflects the opinion of all members of the House of Assembly when
enacted in 2000 that it isinappropriatefor the Auditor General, whoisboth a
servant and an employee of the House of Assembly, to audit her employer
which is the House. Under another provision of the Internal Economy
Commission Act, the Speaker each year tables the list of expenditures of
members of the House plus the minutes of the commission and the rules
relating to members expenditures. The commission has, since 1990,
followed this requirement so that its affairs have aways been open,
transparent and accountabl e.

Sometime ago the Commission of Internal Economy gaveinstruction that the
accounts of the House of Assembly be audited by an auditor following the
tabling of the Public Accounts. A public proposal will soon be advertised for
the audit of the House of Assembly accountsfor thefiscal year 2000-2001.'®

Unfortunately, the Commission of Internal Economy was not afforded an
opportunity to review the Auditor General’s remarks in time to have a
response published in her report. Today’s statement is the commission’s
means of setting the record straight and confirming the accountability of the
MHASs as set forth in legislation.*™

| would simply note that, notwithstanding the direction given by the |[EC on January
17, 2002, and the Speaker’ s public statement on February 4, 2002, indicating that an audit

was about to be commenced, a specific audit for the fiscal year 2000-2001 has yet to be
initiated.

(b) Audit Process Delayed

It appears that no definitive action was taken for months after the Speaker’s

®This statement did not indicate that the “policy” established by the Commission was that no documentation
would be provided to the Comptroller General with respect to MHA expenses.

190 This Commission would point out that a public proposal for an audit of 2000-01 was not advertised until
February 22, 2003. As was subsequently explained, the IEC decided to drop this audit in April 2003.
Accordingly, an auditor was never appointed in respect of 2000-01.

191 These quotations were extracted from a press rel ease issued by the Speaker on behalf of the Commission of
Internal Economy on February 4, 2002.

3-70



statement. In April 2002, the |[EC did review adraft proposal to advertisefor audit services.

Thiswas presumably in responseto the earlier decision of the [EC taken in January 2002. A
decision was deferred at that time to permit members to consult their caucuses. The next
record of the matter surfacing was at the IEC meeting on November 8, 2002. The official
minutes, maintained in the Clerk’ s office, state:

In accordance with section 9 of the Internal Economy Commission Act, the
Commission by order agreed that the accounts of the House of Assembly be
subject to an audit for the fiscal years ending March 31, 2001, March 31,
2002 and March 31, 2003. Subject to further revision by the Clerk and the
Comptroller General of a request for proposals documentation, the
Commission directed the Clerk to advertise a request for proposals in the
Province seeking the services of an auditor.'®

(c) Discrepancy in |EC Minutes

There is a notable discrepancy between the official minutes quoted above and the
minute subsequently tabled in the House as part of the IEC report for 2002-03.
Notwithstanding the official records of the meeting, minutestabled inthelEC report refer to
ordering the audit of a three-year period starting with the fiscal year ending March 31,
2002;' yet the official minutesrefer to an audit of athree-year period commencing with the
fiscal year ending March 31, 2001 and covering the periods up to the fiscal year ending
March 31, 2003.

The official minutes reflect atime period that appearslogical becauseit starts with
the April 1, 2000, to March 31, 2001, fiscal year - the year the Act was changed and the
section requiring the IEC to appoint an auditor was enacted. Nonetheless, the [EC minutes
reported to the Housereflect ayear being skipped. According to those minutes, no audit was
to be requested for the fiscal year ending March 31, 2001. | note also that the IEC report
including these minutes was not tabled until May 20, 2004.

(d) Further Delays and Discrepancies

The delays and discrepancies merit further discussion. While the IEC had, on
November 8, 2002, directed that audit proposal s be sought, several months passed before the
audit process was finally initiated with an advertisement. The draft request for proposals
appearsto have been revised through subsequent discussion with the Comptroller General.

192« Official Minutes of the Internal Economy Commission,” November 8, 2002 meeting at minute 2, signed by
the Clerk of the House of Assembly.

103 Report of the Commission of Internal Economy for the Fiscal Year April 1, 2002 to March 31, 2003, p.
13, November 8 meeting at minute 2.
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Therequest for proposals, which was not actually advertised until February 2003, covered a
five-year period: from thefiscal year ending March 31, 2001, to thefiscal year ending March
31, 2005. (There is no indication of the IEC having provided direction to alter the time
frame from the initial three years).

The proposals from various accounting firms were subsequently received and then
considered by the IEC at a meeting held on April 9, 2003. While the proponents had
responded to the request for audits covering five fiscal years, the IEC directed that the
proposal s be assessed on the basis of athree-year contract for thefiscal years 2001-02, 2002-
03, and 2003-04:

Members of the Commission reviewed the recommendations with respect to
the Request for Proposal sto audit the accounts of the House of Assembly on
file with the Clerk. The Commission directed the Clerk to discuss with the
Comptroller General the decision of the Commission that the submissions
received from the three accounting firms be assessed on the basis of athree
year contract for the following offices and for the following fiscal years:

(@) the House of Assembly for the fiscal years 2001-02, 2002-03 and 2003-
04.

The Clerk will report back to the Commission.'*

The Clerk subsequently wrote to the firms that had responded to the advertisement
indicating that “the Commission has directed meto revise the terms of the proposed contract
for the required audits ...” and provided them with the opportunity to submit revised
estimates “[b]ased upon the revised audit requirements.”'® A proposa from an external
accounting firm, revised to reflect the shortened time, was ultimately accepted on June 24,
2003.

| have endeavoured to ascertain an explanation for the discrepanciesin the various
mandate periods. from the official minutes of November 8, 2002, to the minutes tabled in
the House, to the advertised periods, to the revised audit terms directed by the IEC in April
2003 and ultimately as reflected in audit arrangements contracted in June 2003. In this
regard it has been repeatedly emphasized to me by the offices of the Speaker and the Clerk
that the confusion surrounding the mandate periods for theseinitial audit assignments must
have been dueto inadvertence: “ clerical errors’ or “oversight with respect to the audit of the
2000-01 accounts.” Furthermore, | was told that “neither the IEC nor the Speaker made
direct or indirect representation ... to change the fiscal years from those contained in the

104« Official Minutes of the Internal Economy Commission,” April 9, 2003 meeting at minute 2, signed by
the Clerk of the House of Assembly.
105 etter from the Clerk of the House of Assembly to External Auditors (May 23, 2003).
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Request for Proposals.” Asl haveindicated, theinformation to which | have access suggests
otherwise:

e The official minutes of the IEC for November 8, 2002, indicated that the IEC
agreed that an audit be conducted for three fiscal years. 2000-01, 2001-02 and
2002-03. The IEC report to the House, however, indicated a different three
years. 2001-02, 2002-03, 2003-04. (The erroneous | EC report was tabled some
18 months after the meeting. That report, whileitisan incorrect reflection of the
official record, coincidentally or otherwise, reflects the ultimate outcome
following subsequent IEC decisions.)

e The advertisement published in February of 2003 requested proposals for five
fiscal years: 2000-01, 2001-02, 2002-03, 2003-2004 and 2004-05. This was a
change from the direction given by the IEC on November 8, 2002. The change
from three to five years does not have the appearance of aclerical error.

e All respondents to the advertisement bid on the five-year audit assignment as
requested in the advertisement. Then the official minutes of the IEC for April 9,
2003, indicated that the commission directed the submissions be evaluated on the
basis of a three-year contract (2001-02, 2002-03 and 2003-04). This was a
fundamental change from the advertisement and the request for proposals. This
decision effectively dropped the first and last year from the advertised audit
mandate period. Thiswas an officialy recorded decision and direction of the
IEC.

e The Clerk wrote the respondents consistent with the direction of the IEC
reflected in the official minutes of April 9, 2003, and requested that the audit
proposal be revised to cover the three-year period 2001-02, 2002-03 and 2003-
04. Theauditorswrote back and changed their proposal accordingly. Thiswasa
clearly documented change.

From this sequence of events, and the official record of IEC decisions, | find it
difficult to conclude that the 2000-01 audit was simply overlooked dueto clerical error and
that therewasno |EC directioninthisregard. Onthecontrary, the official record and related
correspondenceindicates that a conscious decision was made by the IEC not to proceed with
the audit for 2000-01 (and the audit for 2004-05) after proposal sto undertake the respective
audits had been received.

More than three years had passed since the Internal Economy Commission Act was
changed to givethe | EC the authority and responsibility to appoint an auditor to conduct an
annual audit. Thedisruption of the audit process and the passage of timewere articulated by
the Auditor General in his report for the fiscal year ended March 31, 2003:

| was informed that this change in the Act [the new section 9 of the IEC Act

providing for the appointment of an auditor] was intended to prevent my
Office from compl eting the audit of expenditures of the House of Assembly.
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Asaresult my Office has not had access to the accounts and records of the
House of Assembly since the Internal Economy Act was amended.
Therefore, the expenditures of the House of Assembly have not been audited
for the past four years.'®

The Auditor General went onto list the annual expenditures of the House of Assembly
for four fiscal years, from the year ending March 31, 2000, to the year ending March 31,
2003. Heindicated that, after excluding the net expenditures of the Office of the Auditor
General, “atotal of $39.9 million of net expenditures have not been subject to an annual
audit by the Office of the Auditor General .”*”’

Notwithstanding the recitation of these warning signals, there did not appear to have
been any sense of urgency on the part of the IEC to comply with its statutory duty and have
audit work completed.

(e) Audit Void

Quite apart fromthedelay ininitiating the annual audit process asrequired under the
legislation, the IEC’ s ultimate appointment of auditors left an audit void in respect of the
year 2000-01. Thisisadirect contravention of the requirement for an annual audit as set out
in section 9 of the Internal Economy Commission Act. Despite considerabl e questioning on
the matter, | have been unable to ascertain why a decision was made not to audit the fiscal
year 2000-01. Furthermore, it appears, based on the Auditor General’ sremarks, that since he
could not access the documents of the House since May of 2000, the 1999-2000 fiscal year
may not have been audited appropriately either.

While not explaining the audit void, the Commission did receive a potential
explanation for dropping the 2004-05 fiscal year from the audit plan when the audits were
contracted in 2003. In this regard, one member of the IEC at the time suggested that the
2004-05 fiscal year was dropped because, at that time, it was a future period, following an
impending election. Therewasafeeling amongst some membersthat the current IEC should
not contract an audit for a period that would fall within the mandate of the next House of
Assembly.

(f) TheAudit Approach

The“Request for Proposalsto Audit the Accounts of the House of Assembly” (RFP),
pursuant to the IEC decision on November 8, 2002, appearsto have been published early in

1% Report of the Auditor General to the House of Assembly on Reviewing Departments and Crown Agencies
for the Fiscal Year ended March 31, 2003, p. 7, (s.2.1 - Audit of the House).
197 | hid.
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2003. (I wasunableto determinefrom the Clerk’ s office the specific date of the request nor
am | certain that we have the final RFP.) The draft RFP provided to me by the then Clerk
and the auditors, which purported to constitute the essence of the final RFP, indicated that
the request called for an audit to be performed in accordance with “generaly accepted
auditing standards,” and that the audit would serve three functions:

a. To support the Auditor General’s attest audit opinion on the financial
Statements and Public Accounts of the Province.

b. To provide attest audit assurance relating to the annual statements of
expenditure and rel ated revenue and the schedul es of assetsand liabilities
of the House of Assembly.

c. In accordance with the provisions of the Internal Economy Commission
Act to provide a report for the House of Assembly for each year ...
including any significant comments which the auditor wished to bring to
the attention of the House of Assembly.*®

The RFP also outlined background information on the IEC and itsrolein relation to
the establishment of policies, procedures and funding limits:

ThelEC operates and has certain powers pursuant to its Act. In particular, the
policies, procedures and funding limits for specific MHA alowances, per
diems, etc., areset by the |[EC. ThelEC funding requirementsareincludedin
the Consolidated Revenue Fund and the fund is audited by the Auditor
Genera. The | EC forwards payment requeststo the Office of the Comptroller
General for processing via Government’s (Oracle) Financial Management
System in the Consolidated Revenue Fund. The detailed documentation
supporting those payments resides with the Office of the Clerk of the House
of Assembly.'®

In their proposal dated March 14, 2003, the firm ultimately contracted to do the
audits emphasized their extensive experience, including in the public sector, aswell astheir
modern risk-based approach. The proposal goesinto some detail to explain the emphasis of
the firm’s proposed audit approach:

Our audit of the accounts of the House will focus on management controls,
the overall control framework and the areas of risk ... The approach isbased
on the concept of understanding how management at the appropriate level

198 Newfoundland and L abrador, Office of the Clerk of the House of Assembly, “Request for Proposals - Audit
of the Accounts of the House of Assembly.”
199 | bid, seeitem 11.
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exercises control over various transactions and processes. We will focus on
monitoring procedures, rather than entrenching ourselves in extensive
transaction testing where there is a tendency to lose sight of the overall
objective ...

Wetailor our proceduresto enable usto spend proportionately moretimeon
these higher-risk businessissues and lesstime on matters of lower sensitivity

We believe the following considerations to be relevant in your environment
and should be part of our audit process:

e Expenditures in compliance with government legislation or acts of the
House of Assembly.

— Expenditures in compliance with government fiscal policies and
practices.

— Expendituresin compliance with approved government estimates as
laid out in the provincial budget.

— Examination of employment contract relating to political positions.

— Payroll expenditures in compliance with government or House
approved pay scales.

... All material financial statement balances and transactions will be
subjected to our verification procedures aswell asto analytical review. Our
plan is based on auditing through testing of internal control processes and
performance of certain substantive tests relating to operating activities ... "

Research staff for this inquiry were informed by the external auditors that their
ultimate terms of engagement for the audit did not actually include a number of the items
listed in the RFP. The auditorsindicated that their ultimate assignment changed somewhat
from that described in the RFP and was confined to aregular “financial statement” audit.**
Unfortunately, as | indicated previously, neither the auditors nor the House of Assembly
were able to provide me with a copy of the final engagement letter which established the
terms on which the auditors were engaged.

The RFP had requested that the audits be completed within three months of

119 Newfoundland and Labrador, Deloitte & Touche, The House of Assembly of Newfoundland and Labrador,
Proposal to Serve (St. John's: Deloitte & Touche, March 14, 2003), pp. 5-6.
11 See Chapter 8 for a discussion of the various types of audits.
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acceptance of a proposal for years past, and within three months of the end of subsequent
fiscal years. The auditorsindicated that they would meet that timeline. They also indicated
that, depending on the year, their chargeable hours for the assignment would be the
equivalent of up to three weeks of audit time.

(g) First Audits Under the Revised |EC Act

On June 24, 2003, as noted previously, the auditors were retained to audit the
accounts of the House of Assembly based on the revised time frame, which covered thethree
fiscal years 2001-02, 2002-03 and 2003-04.*2 | found it unusual, and disconcerting, that
neither the administration of the House of Assembly, nor the auditors, could locate acopy of
the signed contract or audit engagement |etter.

| understand that the audits were not started until late in the fall of 2003, through
agreement with the staff of the House. Apparently, it was also agreed that the first two years
(2001-02 and 2002-03) would be done concurrently. While research staff for this
Commission weretold that there were no significant difficulties encountered, it appearsthe
processwasslow. Theaudited statementsfor 2001-02 and 2002-03 were dated October 29,
2004, and were not finalized to the extent that they could be delivered to the House until
June 30, 2005 - almost two years after the audit contract was awarded.

The audited financial statements, when finally received, were unqualified. No
unreconciled audit differences were noted, and there was no management letter issued to
indicate any concernswith respect to the appropriateness of financial controls, procedures or
thefinancial management environment. The statementsfor 2001-02 noted that therewas no
comparative data because “the prior year [2000-01] has not been audited,”**® - another “red
flag” that an audit void existed.

| understand that the auditors commenced the audit for 2003-04 later in 2005, and
again delays were encountered. This audit was still not completed in the summer of 2006,
when thereports giving riseto thisinquiry wereissued by the Auditor General. Eventually,
the auditor’ s engagement for the 2003-04 fiscal year was cancelled by the IEC.

(h) TheAudit Void Remains

It wasfive yearsfrom the changein thelegislation, and the exclusion of the Auditor
Genera from the House of Assembly audit process, until thefirst audits of the House were
completed. Furthermore, notwithstanding section 9 of the Act, which requires an annual

112 etter from the Clerk of the House of Assembly to Deliotte & Touche (June 24, 2003).
13 Newfoundland and L abrador, Financial Satements of the House of Assembly and Satutory Offices, Province
of Newfoundland and Labrador, March 31, 2003, p. 6, See note 3.
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audit, and notwithstanding the Speaker’ s public commitment on February 4, 2002, that the
accounts of the House would be audited and that they would shortly call for proposals to
audit 2000-01, the IEC decided not to proceed with an audit of the accounts for that fiscal
year.

Theaudit void remainsin respect of 2000-01, along with theinherent violation of the
Internal Economy Commission Act. Despite extensive questioning of IEC members, the
Speaker, the Clerk, the staff of the House, and the auditors, and athorough review of the [EC
minutes and related documentation, | have found no plausible explanation for the IEC’'s
failure to carry out its obligations in respect of the audit requirement for 2000-01.

The Refocusing Era: 2004-2006

Following ageneral electioninthefall of 2003, the newly appointed |EC met for the
first time on December 16, 2003. At thisinitial meeting, it was noted that there had not been
an independent commission of inquiry to study indemnities and constituency allowances
since 1989. Accordingly, the |EC requested the Clerk to prepare amemorandum respecting
the appointment of such a commission to make recommendations on appropriate levels of
indemnities and allowances during the 45" General Assembly.”* While there were initial
indications in the minutes that the concept of an independent commission of inquiry wasto
be further considered by each caucus, the matter appears not to have been pursued.

The membership of the IEC had changed somewhat pursuant to the outcome of the
election. The new Speaker adopted a distinctly different approach to various matters from
both an administrative and an overall policy perspective. An Executive Committee of the
| EC was established, comprising the Speaker, the Deputy Speaker, the Government House
L eader, the Opposition House L eader, aswell asthe Clerk. Thiscommittee beganto review
matters and make recommendations in advance of meetings of the full 1EC.

A significantly different policy thrust to set a new direction in the operation of the
|EC wasarticulated in aconfidential memorandum authored by the Speaker and addressed to
the Members of the House of Assembly, dated March 1, 2004. Inthismemorandum, entitled
“ Accountability and Its Relevance to Members Constituency Allowances,” the Speaker
outlined various changes in policies and practices with respect to various aspects of
constituency allowances. Most importantly, however, the Speaker set out hisoverall policy
perspective to frame the context in which the changes were being instituted:

In recent years, the public has demanded greater accountability and a high
level of transparency in the expenditure of public funds. While thisis a
principal [sic] generic to all public expenditures, it is even more so in

4« Official Minutes of the Internal Economy Commission,” December 16, 2003 meeting at minutes 12 and 13,
signed by the Clerk of the House of Assembly.
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instances where elected officials have access to taxpayer revenues in the
conduct of their offices.

Trust and confidence is fostered where public disclosure and transparency
permeates the principles upon which public funds are received and wherethe
expectation of public accountability and disclosure is understood and
practiced.

Since assuming the Office of Speaker ... | have become aware of the need for
much greater accountability in the rulesand practices pertinent to Members
Constituency Allowances.

However, itisnot my intent or desireto engage either directly or indirectly in
acritiqueor analysisof the past! My intent isto establish guidelinesthat can
be used in a*“go forward” approach.

Inaddition, | wish to makeit quite clear that while| have seriousreservations
about some of the past practices, there is no intent nor is there any
substantive empirical dataof which | have knowledge to establish acase for
practices that were contrary to the rules.

However, therein lies the fundamentals of the problem. Our rules are rather
loosely written and in their implementation, can and have lead [sic] to
variations in interpretations.*

In this memorandum, the Speaker committed to produce amore detailed set of rules
to ensure consistency in the application of policies. Inthisregard, following review of the
memo, the |EC directed the Clerk to prepare aMembers' Handbook. In addition, the IEC
directed that the Director of Financial Operations provide a monthly statement to each
member on the status of the Members' Constituency Allowance. The IEC aso agreed that
the Members and their staffs should become knowledgeable with respect to the Conflict of
Interest Act and consult the Speaker or Clerk when in doubt concerning constituency
allowance expenditures.

Perhaps one of the most pronounced and high-profile policy changesrecommended at
that time and adopted by the IEC was the decision that “as of April 1, 2004, the Auditor
Genera would be invited to audit the accounts of the House of Assembly including the
Constituency Allowances of Members.”**® To thispoint, the House had still not received an
audit for any year since the provisions of the IEC Act had been changed in May of 2000. It

15 Memorandum from the Speaker of the House of Assembly to Members of the House of Assembly, entitled
“Accountability and its Relevance to Members' Constituency Allowances,” (March 1, 2004).

118 Report of the Commission of Internal Economy for the Fiscal Year, April 1, 2003 to March 31, 2004, p. 17,
March 1 meeting at minute 4(8).
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appears to have been assumed that the audits for the three years ending March 31, 2004,
would be completed by the external auditing firm as previously contracted.

This memo from the Speaker signaled a fundamental change in direction from the
modus operandi evident in the previous seven or eight years. In some respects, it
represented arefocusing on certain principles and policies enunciated in the Morgan report.
It isfor thisreason that | have termed it the “refocusing era.”

A number of developments are noted in respect of thisera, which areintunewith this
overall policy direction:

Constituency alowances were reduced for a period in response to fiscal
challenges;

Certain guidelines governing MHA expenses were tightened;

The respective roles of the Comptroller General and the Auditor General were
restored,

Initiativeswere launched to strengthen the financial administration of the House
and to provide improved data and assistance to MHAS; and

The external audit reports for 2001-02 and 2002-03 were received.

There was, however, arange of decisions or occurrencesthat were inconsistent with
the newly emphasized policy direction. Some examples include:

A specia payment to MHAswas approved in 2004 beyond the prescribed limits
and guidelines;

The IEC’s reporting and disclosure practices did not reflect the principles of
transparency;

Progress on strengthening the financial management framework was slow;

Little progresswas madein termsof providing guidanceto MHAS; in particular,
no Members handbook was produced,;

The external audit did not provide insight into the financial management and
control environment; and

The Auditor General issued reports on an array of troublesome findings.

Against thissummary overview, it isimportant to explore the evolution of thevarious
dimensionsin this erain more detail.
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(i) MHA Compensation and Allowances

(@) Reduced Allowances and Tighter Guidelines

Based on the Speaker’ srecommendationsin his memorandum of March 1, 2004, the
I|EC approved a number of specific policy changes in respect of constituency allowances:

e Each Member’sconstituency allowance wasto be reduced by 5% effective April
1, 2004.*"

e The threshold for capital purchases (furniture and equipment) that could be
retained by an MHA was reduced from $1,000 to $500. Items costing $500 or
more would be the property of the Crown and be depreciated over three years.'

e All expenditures from Members Constituency Allowances would require
receipts for reimbursement.*™

The Speaker had recommended the 5% reduction in constituency allowances
effective April 1, 2004, for the 2004-05 fiscal year intheinterest of showing concern for the
province' sfiscal redlities. The official minutes of the IEC for March 1, 2004, indicate that,
in approving the 5% reduction, the IEC acknowledged the possibility of some reprieve
toward the end of the year:

By order, the Commission agreed that there would be a five per cent
reduction in Members Constituency Allowances beginning with the new
fiscal year. It wasfurther agreed that if there were savingsin other accounts
at the end of the next fiscal year that the savings could be considered by the
Commission for application to the Members' Constituency Allowances.’

117 Report of the Commission of Internal Economy for the Fiscal Year, April 1, 2003 to March 31, 2004, p. 16,
March 1 meeting at minute 2.

118 Report of the Commission of Internal Economy for the Fiscal Year, April 1, 2003 to March 31, 2004, p. 16,
March 1 meeting at minute 4(3).

119 Report of the Commission of Internal Economy for the Fiscal Year, April 1, 2003 to March 31, 2004, p. 20,
March 31, meeting at minute 1. The IEC had decided on March 1, 2004 that the previous discretionary
allocation of $4,800 would be reduced to $3,000, and paid in equal monthly amounts. However, on March 31,
2004, it was decided that the reimbursement of expenses without receipts would be discontinued entirely - a
reversion to the fundamental principle enunciated in the Morgan Report.

120« Official Minutesof the Internal Economy Commission,” March 1, 2004 meeting at minute 2, signed by the
Clerk of the House of Assembly.
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There is no indication that such an adjustment was considered or awarded to the
MHASs toward the end of fiscal 2004-05; however, there was an adjustment subsequently
approved for 2003-04.

(b) Special Paymentsto MHAS

On May 5, 2004 - the day after the legislation settling a public sector strike became
law - someone within the House administration prepared a memorandum entitled “Re:
Members Allowances from 2003-04,” which read:

At thistimethereisapproximately $160,000 surplusremaining in the various
accounts of the House of Assembly in 2003-04 fiscal year. All invoicesfor
payment for thisfiscal year have been or will be paid shortly.

If the Commission approves, the Commission could direct that each Member
receive $1500 plusHST for atotal of $2000 or $2610 plus HST for atotal of
$3000. Thismoney will be charged to the old fiscal year as a discretionary
amount for each member and Members will be reimbursed accordingly.
However, if this policy is approved, each Member must submit his or her
claim by Friday, May 14.**

On May 11, 2004, the Executive Committee of the IEC met and amongst other
things, considered the prospect of recommending the payment of a one-time additional
allowance to MHASs in respect of the 2003-04 fiscal year:

The Members agreed to raise with the full Commission the matter of
Members Allowances for the 2003-04 fiscal year with the recommendation
that the Members be allocated a onetime allowance from the old fiscal year
estimates of approximately $2500 each plus HST.*2

Theseare official minutes of the Executive Committee, signed by the Clerk, that have
not been tabled in the House, nor, to my knowledge, were these minutes otherwise publicly
disclosed.

This matter was subsequently discussed and approved at a meeting of the IEC on
May 12, 2004. The minutes of that meeting maketwo separate referencestoit, implying that
it wasinitially discussed with no decision, and then, subsequently, a decision was taken:

12! Unsigned and unaddressed memorandum provided to the Review Commission by the Speaker of the House
from the files of the House with no indication asto its author.

122 Newfoundland and L abrador, Executive Committee of the Commission of Internal Economy, Meeting and
Minutes, May 11, 2004 meeting at minute 2.
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2. Members of the Commission discussed matters relating to Members
Allowances for the 2003-04 fiscal year and agreed that the matter would be
resolved following consultation with the Minister of Finance and the House
Leaders.*?

6. The Commission by order approved a proposal relating to Members
Constituency Allowancesfor the 2003-04 fiscal year. It was agreed that the
proposal as submitted be approved for the period ending March 31, 2004.'%*

Inthefirst instance, it might be reasonable to enquire asto how apayment approved
in May might get charged back to the prior fiscal year, which ended March 31, 2004. Inthat
regard, it must be noted that, commencing in April 2004, there had been abroad-based strike
of provincial public service employeesin response to government’ s announced position that
there should be no immediate increase in public sector wages. The strikelasted amonth and
ended when the | egislature enacted the Public Services Resumption and Continuation Act,*
ordering the employees back to work, legislating atwo-year wage freeze for thefiscal years
commencing April 1, 2004, and April 1, 2005, and stipulating increases of 2% and 3%
respectively for the two subsequent years. That legisation was given Royal Assent on May
4, 2004. Since employees in the public service had been on strike for amost the entire
month of April 2004, there was a considerable backlog in the review of documentation and
processing of payments related to the fiscal year ended March 31, 2004. Accordingly, the
Lieutenant Governor in Council extended to May 20, 2004, the cut-off date for back-
charging expenditure to the accounts of the prior fiscal year ended March 31, 2004.

Following the IEC’s decision to approve the extra payment on May 12, 2004, 46
MHAs submitted claims for $2,875 (2,500 + HST), which were effectively back-dated to
March 31, 2004.*° The claimswere quickly processed, with no documentary support for the
expenses in most cases.””” Cheques were issued to the respective MHAS.

The two references in the May 12, 2004, minutes of the |IEC were included in the
Report of the Commission of Internal Economy for the fiscal year April 1, 2004, to March
31, 2005 (which was not tabled until May 17, 2006). Asis evident from their language,
these minutes did not describe the substance of the decisionin any way. The amount of the
payment was not disclosed; nor was the fact that it was available to all MHAS; nor the fact
that it was to be claimed with no receipts. Also, there is no reference to this payment in
either Schedule B of that report, which lists the salaries, allowances and guidelines, or
Schedule C, which lists the maximum amount allowed for constituency allowances

123 Report of the Commission of Internal Economy for the Fiscal Year April 1, 2004 to March 31, 2005, p. 6,
May 12, 2004 meeting at minute 2.

124 | bid., at minute 6.

RSN.L., c.P-44.1.

126 The Member for Topsail and the Member for Humber West did not submit claims for the payment.

127 The staff of the Commission reviewed some of the claims, but not all. There was no documentary support
provided for any of the claims examined.
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compared with the amounts claimed for the 2004-05 fiscal year. It was, however, noted that
the maximum allowed for each district in Schedule C of that report was adjusted downward
from the previous year to reflect the 5% reduction for 2004-05, approved by the IEC on
March 1, 2004.

It might be argued that the approval of the payment, coming asit did around year-end
raised the question as to which annual report of the IEC (2003-04 or 2004-05) might best
reflect it. Thefact isneither report mentioned it. This special payment, while approved in
mid-May 2004, was deemed to be applicable to the 2003-04 fiscal year. Accordingly, it
could have been reflected in the |EC report pertaining to that year as a* subsequent event”;
yet the Report of the Commission of Internal Economy for that year made no referenceto the
specia payment, either as a subsequent event or in any of the schedules.

As the Commission staff and | considered the implications of these events, the
inevitable questions arose: Where did the idea of the payments come from? Who initiated
it? Asin the case of some other significant questions (Who initiated the Bill to achieve the
amendments to the Internal Economy Commission Act in 2000? Who proposed and made
the decision to dispense with an external audit for fiscal year 2000-01? What wasthe nature
of the adjustment to Members' constituency allowances approved for 2001-02 on March 6,
2002? What was the nature of the additional allocations to Members constituency
allowances for 2002-03 approved on February 26, 20037). Documentation is lacking and
memories on these crucial matters are vague.

The memo of May 5, 2004 - which isthefirst indication of an interest in making the
payments in respect of 2003-04 - is not signed nor is the person or body to whom it is
directed named. Although the document was only recently found by the Speaker in afilein
the House records and provided to me, | have not been able to determine definitely who the
author and intended recipientswere. It isclear, however, that the author would haveto have
been someone who was knowledgeabl e about the accounts and finances of the House. Given
the isolation of the House financially from the rest of government, it isvery likely that the
author was a member of the IEC or the House staff; and given the nature of the subject
matter, it islikely that the memo was intended for the use of the |IEC.

| am satisfied, however, that no matter how the memo came into existence, one or
more persons connected with the IEC were interested in the financial ability of the House
accounts to sustain a $2,000 to $3,000 discretionary payment to each Member in the
aftermath of the public sector strike.

It ishard to accept that the connection with the recently settled strike could not have
been present in the thinking of at least some of those considering the possibility of making
these paymentsto MHAS. The memorandum was written only one day after the legislation
settling the strike became law. As well, the memo refers to the potential of charging the
payment back to “the old fiscal year.” Thiswas only possible at that time of year because
the cut-off date for charge-backs had been extended to May 20, precisely because of the
unsettled situation resulting from the strike.
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Regardless of thelack of definitive answersasto the origin of these events, it can be
said in summary, that six weeks after the end of the 2003-04 fiscal year, when the March 31,
2004, fiscal year-end closing of the accounts had been delayed due to the impact of amajor
public sector strike in response to a wage freeze:

e The IEC approved a “one-time allowance” of $2,875 for all MHAS, completely
unrelated to the allowed maximums and the |EC rules,

e The authorization for the payments was made by order without at the same time
amending the Members' Constituency Allowances Rules, 1996;

e The nature, amount and application of the special payment was not reported in the
IEC reports to the House, and neither, to my knowledge, was it publicly disclosed
elsewhere until the report of the Auditor General on January 31, 2007;

e A number of these claims were examined by the research staff of this Commission,
and in no case reviewed was there documentary support for the expenses,

e Thenotion of payments without supporting receipts was contrary to the new policy
approved by the IEC only six weeks previously, on March 31, 2004;

e Thechangein policy on March 31, 2004, requiring receipts, was noted in the 2003-
04 1EC annual report in contradistinction to thefailureto notein the same report that
the one-time payment was authorized without receipts;

e Forty-six MHAs submitted claimsfor $2,875 in mid-May effectively back-dated to
March 31, 2004, and the claims were made without submitting supporting receipts.

The manner in which this decision was taken and implemented raises two
fundamental concerns: it was done contrary to previously adopted principles, and there was
no public disclosure. The IEC’ s approach to sanctioning this type of payment and failing to
report was fundamentally inconsistent with the policy thrust it had initiated in March 2004:

Trust and confidence is fostered where public disclosure and transparency
permeates the principles upon which public funds are received and wherethe
expectation of public accountability and disclosure is understood and
practiced.'”®

The action was taken in May of 2004 (in relation to 2003-04) when, on March 1, 2004, the
IEC had decided to reduce the level of constituency allowances by 5% effective April 1,
2004, to “show concern for the fiscal realities of the province.” In addition, on March 31,

128 Memorandum from the Speaker of the House of Assembly to the Members of the House of Assembly,
entitled “ Accountability and its relevance to Members' Constituency Allowances,” (March 1, 2004).
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2004, the IEC had decided that “all expenditures from the Members Constituency
Allowances be reimbursed on the basis of receipts.” Accordingly, the manner in which the
specia payments to MHAS were approved, contrary to the established rules, and without
public disclosure at a highly sensitive time during which the legislature had used its powers
to freeze the compensation of all public servants, raises questions as to the judgment and
prudence exercised by |EC members in approving this payment in the manner it did.

(c) Overall Adjustmentsto Constituency Allowances and Sessional
I ndemnities

With respect to the prescribed maximum constituency allowances (setting aside the
issue of the special payment) following the 5% reduction in effective April 1, 2004, therewas
no across-the-board adjustment in allowances in the 2005-06 fiscal year. However, in
preparing the budget for the 2006-07 fiscal year, the |EC ordered, on October 31, 2005, that
the 5% reductionin Members Constituency Allowances, which wasinstituted effective April
1, 2004, should be reversed in the 2006-07 fiscal year.*”® Then, on May 15, 2006, the IEC
ordered that the sessional indemnities and salaries of Members be increased effective July 1,
2006, by the same percentage as awarded to employeeswho work for the executive branch. **

In June of 2006, the reports of the Auditor General were released, indicating serious
concerns with respect to the administration of constituency allowances, payments made to
certain MHAS, aswell as payments madeto certain suppliers. Thesereportswill be addressed
in a separate section of this report.

(i) The Administrative Environment 2004-2006

(@ Changed Direction

In some very important respects, the policy emphasis within the administrative
structure of the House of Assembly changedin 2004. Thiswas presaged most notably by the
adoption of the framework and policies set out in the Speaker's policy paper,
“ Accountability and Its Relevance to Members Constituency Allowances,” as previously
mentioned. The indications of this change in approach became evident early in 2004 and
continued at varying paces through to the end of 2006:

129« Official Minutes of the Internal Economy Commission,” October 31, 2005 meeting at minute 7(a), signed
by the Clerk of the House of Assembly.

B0« Official Minutes of the Internal Economy Commission,” May 15, 2006 meeting at minute 3, signed by the
Clerk of the House of Assembly.
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e Tighter guidelineswererestored with respect to the purchasing and ownership of
furniture and equipment for Members' offices;

e ThelEC requested that Members and staff of the House of Assembly become
“knowledgeable” with respect to the Conflict of Interest Act;

e The IEC invited the Auditor General to audit the accounts of the House,
including constituency allowances, as of April 1, 2004;™*

e The IEC revoked the order issued on May 16, 2000, which had effectively
denied the Comptroller General access to documentation for payments under
Members Constituency Allowance accounts. Accordingly, the Comptroller
General’ s Office was given accessto supporting documentsfor MHA claimsfor
testing and pre-audit work for all future claims;**

e ThelEC directed that aMembers' manual be prepared to, among other things,
set out clearly al the rules and procedures applicable to expenditures from
Members' constituency allowances; and

e The IEC directed that the Director of Financial Operations provide each
Member with a monthly written statement showing the status of the Member’'s
Constituency Allowance account and that this process be computerized.**

In addition, during 2004, at the request of the Office of the Clerk of the House of
Assembly, the Professional Services and Internal Audit Division of the Comptroller
Genera’s Office conducted an assessment “to review the current policy and procedures
relating to the Members Constituency Allowance and to suggest additional guidelines for
consideration by the Office of the Clerk.” The draft report resulting from this study was
dated December 17, 2004, and it contained a range of suggested guidelines related to a
number of aspects of members travel expenses, per diem alowances, entertainment
expenses and general constituency expenses.™*

In the course of the foregoing review, the Professional Services and Internal Audit
Division also reviewed the “ administrative proceduresin the Office of the Clerk with respect
to the adjudication of Members' claims.” In thisregard, it prepared afurther draft report,

131 Report of the Commission of Internal Economy for the Fiscal Year, April 1, 2003 to March 31, 2004, p. 17,
March 1 meeting at minute 4(8).

32Report of the Commission of Internal Economy for the Fiscal Year, April 1, 2004 to March 31, 2005, p. 5,
April 1 meeting at minute 3.

133 Report of the Commission of Internal Economy for the Fiscal Year, April 1, 2003 to March 31, 2004, p. 16,
March 1 meeting at minute 4(4).

134 Newfoundland and Labrador, Professional Services and Internal Audit Division, “ Proposed Guidelines
for Members' Constituency Allowances,” (Draft: For Discussion Purposes Only), (St. John's: Office of the
Comptroller General, December 17, 2004).

3-87



which indicated: lack of detailed rules and the potential for inconsistent application of
policies, lack of a documented policy on what constituted acceptable supporting
documentation for expenses; and the absence of adocumented policy on“eligible” expenses
related to furniture and equipment.** V arious recommendations were made with respect to
the need to document policies. The report also included some specific recommendations
related to documentary support for payments, including the following:

All members expenditures should be supported by appropriate proof of
payment along with the “origina” of the invoice. Credit card
receipts/statements alone should not be accepted as they do not provide
adequate detail of the expense item. As well this could result in other
supporting documents for the same expense being submitted for duplicate
payment.**

With respect to more general administrative accounting controls, the draft report
provided a genera commentary before listing a number of recommendations for
consideration:

Officialswith the Clerk’ s office follow normal protocol inthe review, approval and
data entry of Members' claims and also financia transactions related to Offices
maintained by Officers of the House. Aspart of our review, the Office of the Clerk
had requested that general audit guidelines be provided in the processing of financial
transactions.”’

While this commentary indicates that the office was following “normal protocol in
the review, approval and data entry” processes, the draft report goes on to list 15
recommended pointsfor consideration in respect of “internal controlsand proceduresinthe
processing of expense claims/transactions,” including:

n) Ensure all transactions are recorded in the correct accounts and that
sufficient funds/budget exist in these accounts.

0) Systems reporting should be utilized to monitor financia transactionsfor
all accounts maintained by the Office to enhance financial management.”**

The Clerk formally acknowledged receipt of the draft reports, and | was told the
Comptroller General met with the Clerk and the Speaker concerning these reports. Yet it
appearsthat no definitive follow-up action was taken on them - by either the administration

135 Newfoundland and Labrador, Professional Services and Internal Audit Division, “ A Review of the
Constituency Allowance Policy and Procedures for Members of thte House of Assembly,” (Draft: For
Discussion Purposes Only), (St. John's: Office of the Comptroller General, December 17, 2004).

38 |bid., p. 4 at para. B, recommendation 1.

Y7 \bid., p. 5 at para. D.

38 |bid., p. 6.
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of the House or the Office of the Comptroller General.

From an organizational perspective, commencing in December of 2003, the |EC had
begun discussing the need to examine the admini strative and management framework of the
House of Assembly in a broad sense.™® The Clerk was asked to explore the retention of
consulting services to assist with preparing recommendations on an “administrative and
management structure.” However, it appears that no definitive progress was made in this
regard in the months following.

Subsequently, in January of 2005, mattersrelated to the administration of the affairs
of the House were discussed in arather different context. The IEC minutes of a meeting
with the Auditor General at that time concerning the administration of travel expensesof the
Offices of the Citizens Representative and the Child and Youth Advocate noted the
following:

The Auditor General described mattersrelating to the accounting procedures
inthe Clerk’ s Office and the need for additional staff which the Commission
declared would be a priority item during the forthcoming budgetary
discussions.**

At the subsequent meeting of the IEC in February 2005, the administrative
framework of the House was again discussed:

Members of the Commission reviewed the structure of the Clerk’s Officein
particular the financial accountability of the House of Assembly and its
statutory offices. Directionwasgiven to proposeanew officeframework for
the Clerk’ s Office and to provide further detailsto the Commission regarding
the proposal for a chief financia officer.'*

Notwithstanding this decision, a considerable period of time passed before it was
fully implemented. Eventually, a new position of Chief Financial Officer was approved,
advertised and ultimately filled, with effect from May 8, 2006.'*

(b) Slow Progress on Ongoing | ssues

The process of beginning to address the administrative framework of the House of

139« Official Minutes of the Internal Economy Commission,” December 16, 2003 meeting at minute 12,
signed by the Clerk of the House of Assembly.

140 Report of the Commission of Internal Economy for the Fiscal Year, April 1, 2004 to March 31, 2005, p. 14,
January 17 meseting at minute 1.

1 1pid., p. 17, February 10 meeting at minute 12.

142 « Official Minutes of the Internal Economy Commission,” May 3, 2006 meeting at minute 1, signed by the
Clerk of the House of Assembly.
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Assembly had taken a considerable amount of time. In the interim, as well, some of the
well-intentioned initiatives of the IEC were not implemented.

By the summer of 2006, for example, the Members manual had still not been
prepared. Membershad not yet been provided with monthly statements outlining the status
of their constituency allowances.** Whilethe Comptroller General was given full accessto
House of Assembly documentation and the records supporting MHAS constituency
allowance claims, heindicated to thisinquiry that he did not have sufficient staff to perform
any ongoing internal audit or pre-audit functions. Accordingly, there was no effective
change in the claims review procedure.

Members expenditures were not tracked in individual accounts, on government’s
accounting system, against their respective prescribed maximum.** It also became clear that
through to the summer of 2006 there was effectively no compliance testing: nor were there
effective controls in place to prevent an individual from being paid in excess of the
prescribed maximum for his or her constituency. Aslong asthere were sufficient fundsin
the global Allowances and Assistance account (which totals over $5 million), and the claim
was approved by administrative staff, it could be paid irrespective of whether theindividual
MHA was over his or her limit.

The Commission’ s staff were told that, up to June of 2006, the record of individual
MHA expenditures on constituency allowances, relative to the prescribed maximums, as
noted previously, continued to be maintained “off-line” on a computer spreadsheet,
maintained solely by asingle staff member. It appearsthat there was no back-up copy of this
data, and it was aso suggested that the original information had been “over written” or
destroyed in some cases.

The appointment of anew Chief Financial Officer of the House of Assembly in May
of 2006, while long in coming, clearly signaled a definitive step forward in enhancing the
administrative capability of the administration of the House. I1n the summer of 2006, work
was commenced on the design and implementation of financial controls, clamspoliciesand
guidelines, as well as the reporting framework for MHA alowance statements.
Unfortunately, the pace of progress was complicated by the troublesome revel ations of the
Auditor General in late June and July.

| am very much aware that, notwithstanding the findings of the Auditor General and
the ongoing tasks that have been required to respond to those findings, work has continued
with the new Chief Financial Officer under the direction of the IEC and anewly appointed
Clerk of the House of Assembly. New forms and rules have been put in place. Additional
clerical personnel have been added, and it appears that the implementation of the system to

143 | understand that since October 2006 this process has been started and Membersreceive statementsregularly.
¥4 understand that this is being done as of October 2006.
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provide monthly statementsto MHASs is now well advanced, if not up and running.**

(c) Transparency and Accountability

It isevident from the foregoing discussion that, since early 2004, the |[EC had begun
to adopt a more structured approach to its operations. Meeting agendas were circulated in
advance, and minutes were circulated following meetings, rather than a year after the fact
with the draft |EC report, as had been the prior practice. However, it is questionable asto
whether the |EC hasstill met the standard of transparency and accountability they had set for
themselves in March 2004, when they adopted the Speaker’s policy paper. The Internal
Economy Commission Act stipulates in subsection 5(8) that;

All decisions of the commission shall be amatter of public record and those
decisions shall be tabled by the speaker no later than 6 months after the end
of the fiscal year if the House of Assembly is sitting, or, if the House of
Assembly is not sitting, then not later than 30 days after the House of
Assembly next sits.

ThelEC minutesaretherecord of the decisionsof the [IEC. These minuteshave been
generally tabled as part of the IEC’ sannual report to the House 12 to 14 months after theend
of the respective fiscal year to which the report relates. This means that, at best, decisions
areayear old before they are made public. Furthermore, decisionstaken in the first quarter
of agiven year are amost two years old before they are tabled.

A further dimension of the issue relates to the nature of disclosure contained in the
report that iseventually tabled. Asisevident fromwhat | have written earlier, in some cases
the minutes, as contained in the publicly disclosed I1EC report, do not communicate the
substance of what was decided; rather than providing transparency, various minutes are
decidedly opaque. One of the most significant examples of thistype of transparency concern
is evident in the treatment of the previously explained special payment approved for all
membersin May 2004.

| understand that there may be cases, when the |EC is dealing with certain sensitive
matters involving personal privacy considerations, where disclosure must be limited. Such
concerns do not apply in relation to policy decisions, however, or to decisions of general
application made with respect to such matters asthe general level of benefits or allowances
applicableto all MHAS, or the guidelines for payment of public moniesto MHAS.

14> See Chapter 7(Controls) for further discussion of these very positive devel opments.
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(iif) Audit of the House of Assembly

| have noted previoudly that, in March 2004, the | EC decisions of 2000 denying both
the Auditor General and the Comptroller General access to documentation were rescinded.
The Auditor General was invited to audit the accounts of the House, including MHA
allowances, commencing with the fiscal year that started April 1, 2004.

The Auditor General first examined the accounts of the Offices of the Citizens
Representative and the Child and Youth Advocate and, in January 2005, provided his
observationsto the IEC. Concernsraised during these audits were addressed in due course,
and | will not delveinto them. Subsequently, the Auditor General commenced hisreview of
the more direct operations of the House of Assembly. This review ultimately led to the
series of reports tabled in the period from June 2006 to January 2007.

Before turning to the Auditor Genera’s reports on the House, however, it is
appropriate for the purpose of context to consider briefly the earlier reports of the external
auditors that were actually received in 2005.

(@  TheExternal Audits of 2001-02 and 2002-03

The first two of the three audits for which external auditors were retained in June
2003 (in respect of the 2001-02 and 2002-03 fiscal years) were received by the House in
June of 2005. Aswas noted previously, the auditor’ sreportsin both caseswere unqualified.

In reviewing the results of these audits, | have been told that the audit assignment
was basically to focus on “attest audit assurances, and financial statement preparation,
relating to the annual statements of expenditure and related revenue and the schedules of
assets and liabilities of the House of Assembly.”** | am aso very much awarethat thereis
an extensive array of information now availableto usthat may not have been apparent to the
auditors in the course of aroutine financial audit. Accordingly, it isimportant not to lose
perspective or take matters out of context with the environment and knowledge base which
existed when the audit work was undertaken.

These audits were clearly “financial statement” audits “to support the Auditor
General’s attest audit opinion on the Financial Statements and Public Accounts of the
Province.”**” They were not legislative or compliance audits or investigative audits; nor
were they forensic audits, which would have brought into play adifferent array of analytical

8 Draft Contract, Schedule A, appended to the letter from Clerk of the House of Assembly to External
Auditors, (June 24, 2003), Re: Request for Proposals- Audit the Accounts of the House of Assembly. Thefinal
signed contract cannot be located. No one has suggested, however, that the final engagement contract differed
materially from the draft.

¥ 1pid.
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and testing procedures and techniques. Furthermore, the auditors havetold usthat they were
not provided with any internal or external indication that there might be any particular
concernsor irregularities that should have been focused on; neither were the auditors asked
to undertake any specific audit testing.

Some of the observations made through the course of our review of the audit process

and the associated documentation and results include the following:

The auditors determined that the total expenditures on constituency allowances as
recorded on the government accounting system did not reconcile with what would
have been expected based on the calculations of the maximum allowances and the
figuresin IECreports. A difference, beyond the auditors' materiality threshold, was
identified by the auditorsin both audit years.*”® Staff of the House explained that in
both years the difference related to year-end payments to MHAS approved by the
| EC because “there was extramoney left inthe budget.” The auditorsindicated that
they had been shown documentation approving these payments but were not
provided with a copy for their files.

The Commission staff and | have still not been able to locate a document in the
records of the IEC specifying the amounts so authorized; nor have we been able to
verify whether in fact the payments as described to the auditors were actually made
to all MHAS, as the auditors did not select any of the items for testing and were
unable to provide any further details regarding whether or not these specific
payments to MHASs were actually made as indicated. While the IEC may have
properly authorized additional payments, the nature and amountswere not disclosed.
In fact, to the extent that additional payments were authorized and actually paid, the
payment schedulesto the | EC reports (Schedule C) for 2001-02 and 2002-03, which
had been tabled publicly in the House before the audits were finalized were in error
and arguably misleading to the House. As noted above, the auditors indicated that
they had identified that the amounts reflected in the publicly tabled 1EC reports
yielded atotal expenditure that was materially lessthan the expendituresreflected in
the public accounts for constituency allowances, but as they believed that they had
received adequate explanations, they did not feel it was necessary to informthe IEC
of the differences.

The audit testing performed by the auditors did not include any testing to confirm
that payments made to MHA s werein compliance with the maximum allocation for
therespectivedistrictsas prescribed by the IEC. Theauditorsare of the opinion that
that type of compliance testing was not required, given the nature of the financial
audit mandate.

148 | ndicated to the staff of this Commission as $125,000.
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In the course of sample testing, the auditors examined two claims of one MHA that
in the aggregate were greater than the MHA's total allowed annual constituency
allowance; but the claimsindividually appeared to bein order to the auditor, and the
auditor did not check against the total annual allowance for the constituency as,
again, it was not considered part of the audit mandate.

Theauditorsidentified potential difficultiesassociated with the lack of segregation of
duties but recognized that this is always a problem in a work environment with a
limited number of staff. They indicated to this Commission’s research staff that,
having examined this issue, they satisfied themselves that adequate, compensating
controlswerein place. They did not notice any documentation that appeared to them
to be signed twice for authorization by the same individual. Also, the auditors
indicated that they were unaware that a subordinate was actually signing to approve
documents that had been initially signed by that person’s supervisor. They were
under the impression that both staff members were at the same level.

During the course of the audit, the auditors did not contact the office of the
Comptroller General, who maintained the overall accounting system. | understand
that the auditors had been told that the House operated as an autonomous body and
that they would be able to obtain all the information they required from the staff of
the House.

The auditors did not issue a management letter outlining any issues of concern
requiring management’ s attention. Nor wasthere an audit meeting held between the
auditors and the staff of the House or the IEC to express any manner of concern
arising fromtheaudit. The auditors emphasized that their focuswas on conducting a
substantive audit for financial statement purposes and not on testing controls. They
indicated to the staff of the Commission that the several policies and practices they
observed in the administration of the House of Assembly were what they would
consider common to find in auditing small organizations.

A member of the audit team was aware, and, from that individual’s observation,
people who worked in and around the House of Assembly were aware, that the
Director of Financial Operations had a relationship with one of the suppliers of
merchandise for the Members. The auditor did not feel thisissue to be the kind of
thing that merited comment.

| wastold that the auditors did not perform any tests centered around the detection of
potentially fraudulent activity. Inthisregard, | understand aswell that the Canadian
Institute of Chartered Accountants (CICA’s) standards for testing for fraud were
effective with respect to audits of financial statements and other financial
information relating to periods ending on or after December 15, 2004. Accordingly,
the auditors explained that the current auditing standards and processes were not in
effect for the time periods covered by these audits.

Clearly, there were substantive, unanticipated del aysthrough the audit process. The
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audited statements were dated October 29, 2004 (15 months after the auditors were
engaged), but the actual statements were not delivered until June 2005, almost two years
after the auditors were appointed. The auditors informed the Commission that there were
delaysin gaining accessto certain types of information. The staff of the House were said to
bevery busy. The auditorsindicated that material that they might have expected to review
electronically wasonly availablein paper form, which led to delays. Theauditorsindicated
that the cal culation of annual |eave and severance pay entitlementsby staff wasaprotracted,
and error-prone process that contributed to the delays. The auditorstold us that there was
limited use of computers in the business of the House. All these factors undoubtedly
contributed to what in the final analysis were excessive delays for atask of this nature.

| believeit isimportant to review the foregoing audit process, to determine what was
identified and what was not. In the final analysis, however, my focus must be on ensuring
that we learn from the process and that the audit mandate and process of the futureisclearly
reflective of the requirements and expectations of the House. In that regard, it may be
concluded that it is certainly necessary to clarify the audit mandate in the future and
prescribe specific procedures and reporting requirements.

(b)  Auditor General’s Reports

Pursuant to the decision of the IEC in 2004 to invite the Auditor General to again
audit the accounts of the House, he began in January 2006 to focus directly on the financial
and administrative operations of the House (in particular, its systems of control) and the
administration of constituency allowances of members.

In addition to conducting general audit work, the Auditor General issued the series of
reports that have already been identified in the period from June 2006 to January 2007.
Those reports, as is now well known, covered the following broad topics: (i) excess
constituency allowance claims; (ii) payments made to certain suppliers; (iii) control
deficiencies in House Administration; (iv) conflicts of interest issues; (v) double-billing
issues; and (vi) disclosure of additional year-end allowance payments. | will deal briefly
with each of these topicsin turn.

1. Excess Constituency Allowance Claims

In the period from June 22 to July 4, of 2006, the Auditor General submitted four
individual reports dealing respectively with the identification of excess constituency
allowance claims by three current MHAs and one former MHA.** The reports were fairly
brief, but they identified the extent of alleged excess alowances claimed in each instance,
and provided schedulesillustrating the details on the excess claims made by theindividuals
concerned.

149 See Chapter 1, footnote 12.
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The Auditor General subsequently issued supplementary reportsin relation to each of
the four individuals named earlier in the summer, aswell asareport that indicated findings
of asimilar nature in respect of an additional MHA. Overall, the reports identified issues
spanning aperiod nine years, with differing amounts and differing time periods, depending
on the respective individuals.

In al cases, the Auditor General recommended that the Lieutenant-Governor in
Council refer the matter of excess constituency alowance claims to the Department of

Justice. Thisreference was made and, asaresult, apoliceinvestigation waslaunched and is
currently ongoing.

The extent of the excess constituency allowance claims, as reported by the Auditor
General inrelation to the nine years, amounted to almost $1.6 million. Chart 3.13 prepared
by my inquiry staff, summarizes the data contained in the Auditor General’ s reports:

Chart 3.13

Summary of Excess Constituency Allowance Claims
(prepared from data provided in the Auditor General’s reports June 26, July 4th, and December 5th, 2006)

Total
Claimant Excess Claims by Y ear Excess
1997-98 1998-99  1999-00  2000-01 2001-02 2002-03 2003-04 2004-05 200506 Claims
A0 na 5,056 5,616 12,144 118,195 128,274 198,368 na n‘a 467,653
B 9,496 16,385 22,064 19,699 33577 46768 90459 44,837 61,180 344,465
C n/a na 11,466 14,387 37,327 88,962 107,299 43571 55,586 358,598
D 6,904 11,739 9,954 41,805 130,130 98,039 n/a n/a 298,571
E 6,556 14,136 27,010 25425 17,526 10,494 16,139 n/a na 117,286
Total 16,052 42,481 77,895 81,609 248430 404,628 510,304 88408 116,766 1,586,573

Chart 3.13 indicates that the total annual amount of excess clams ran up to

approximately $400,000 and $500,000 in the fiscal years 2002-03 and 2003-04
respectively.™*

%0 The Claimants are listed in the order in which the respective reports wereinitially submitted by the Auditor
General

Y note as well that, at the request of the Lieutenant-Governor-in-Council, the Auditor General is currently
conducting an audit of the appropriateness of expenses charged by MHASsto their constituency allowancesfor

all of theyearsdating back to fiscal year 1989-90. Thisfurther audit is expected to take several more monthsto
complete.
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The reports of the Auditor General on excess constituency allowances offer no
observations on how such excess payments could have occurred. However, following the
release of the first report on “Excess Constituency Allowance Claims’ by an MHA, the
Auditor General did issue another report, entitled “Payments Made by the House of
Assembly to Certain Suppliers.” Thisreport outlined further specific matters of concern,
and provided some general insight into the financial management and control environment
observed through the audit processes.

2. Payments Made to Certain Suppliers

The report of the Auditor General issued on June 27, 2006, focused on concerns
related to payments made to certain suppliers of the House of Assembly and, in particular,
identified:

1. Circumstances surrounding payments totaling $2,651,644, made from
April 1998 to December 2005, to three companies ..., which have led meto
guestion the legitimacy of at least a portion of these payments.

2. Inappropriate payments totaling $170,401, made during the period April
2001 through to December 2005, to ... a company owned by the former
Director of Financia Operations at the House of Assembly, and/or his
spouse.**?

Asin the case of the excess constituency allowance findings, the Auditor General
indicated hisconcern that the activitiesmay “involveimproper retention or misappropriation
of public money or another activity that may constitute an offence under the Criminal Code
or another Act.”** Pursuant to his recommendation, matters surrounding the legitimacy of
payments to the suppliers were referred to the Department of Justice.

In the same report, the Auditor General also indicated that the three companies to
which payments totaling $2,651,644 had been made appeared to be related.™ He
summarized the nature of the payments to the three companies that were the focus of his
concerns:

e Payments to the three companies were indicated as being for the purchase of
similar items — many were low value novelty items such as lapel pins, fridge
magnets and key chains; however | also identified some more expensive items
such as 79 Customized MHA Gold Rings (Newfoundland Coat of Arms) costing
$750 plus HST each ...

152 Report of the Auditor General to the House of Assembly on Payments Made by the House of Assembly to
Certain Suppliers (June 27, 2006), p. 1.

3 | bid.

> 1pid., pp. 1-2.
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e All officials questioned at the House of Assembly indicated surprise with the
significant cost and the extent of the quantities being purchased. One official
who was in a position to observe deliveries to the House of Assembly was at a
loss to know how the quantity of products could be received without his
knowledge.

e ... total payments each year to the three companies has increased dramatically
since 1999. For example in just under four years there was a 282% increase in
paymentsto these companiesfrom total payments of $170,570 for the 12 months
ended 31 March 2002 to total payments of $652,293 for just the nine months
ended 31 December 2005.™

The Auditor General then proceeded to describe certain deficiencies and
inadequaciesin thefinancial management and administrative process observed in hisaudit. |
regard this commentary in the report as being broadly symptomatic of the management and
control deficienciesthat appear to have evolved in the overall administration of the House of
Assembly. It therefore bears consideration in the broader context, including, in particular,
the administration of constituency allowance paymentsto MHAS.

3. Control Deficiencies

Thisheading, while not used by the Auditor General, would seem to be areasonable
manner in which to characterize the findings he outlined in explaining the shortcomings of
the administrative processes described in relation to the questionable payments:

e Internal controlsrelating to purchases were basically non-existent:

— no segregation of duties - the former Director of Financial Operations
ordered goods, indicated receipt of the goods and approved company invoices
for payment; and

— athough payment authorization was made on the Government’s financial
management system, it was most often performed by an official without
seeing the original documentation ...

e Contrary to Government rules:

— no tenders were called and no quotes or other reasonable basis were
documented to support prices being charged on company invoices; and

— purchase orders were not always issued, especially in more recent years ...

5 1pid., p. 2.
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¢ Inmany instancesthere wasinadequate documentation provided on theinvoices
to support either which member of the House of Assembly the goods were
purchased for or whether payments were correctly charged to other parts of the
House of Assembly. More than half (52%-%$1,389,324) of the total payments of
$2,651,644 were charged to various House of Assembly accounts other than
constituency allowances for members ...

e Each year the former Director of Financial Operations indicated he would
overwrite the spreadsheets used to record Members constituency allowance
payments. Asaresult, theaudit trail relating to the spreadsheets was effectively
eliminated. Although overwriting the spreadsheet files slowed the audit process,
by reviewing cancelled cheques and other documentation my staff was able to
reconstruct total payments made to and/or on behalf of Members of the House of
Assembly relating to their constituency allowances.™

4. Conflict of Interest

In describing payments made to one supplier, the Auditor General identified a
potential conflict of interest situation in relation to a staff member and certain MHASs under
review as aresult of the reports related to excess constituency allowance claims:

| am concerned about a conflict of interest situation identified during the
review. In this case, direct payments totaling $122,398 were made through
the House of Assembly during fiscal years 2002 through to 2005 to ... a
company owned by the former Director of Financial Operations, and/or his
spouse. | notethat asignificant portion of these paymentswere approved by
persons without seeing the original documentation ...

Furthermore, the Clerk of the House of Assembly indicated that, after writing
all staff including the former Director in February 2004 advising that they
had a responsibility to disclose any conflict of interest activity, he received
written notification from the former Director that business activity between
... [the company] ... and the House of Assembly would cease. However |
found that the Director appeared to circumvent this commitment by having
... [the company’s] ... transactions go from direct payments recorded in
Governments financial management system (FMS) to transactions directly
with the various Members of the House of Assembly which were then
claimed through their constituency allowance and therefore undetectable
through FMS.

1% |hid., p. 3.
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| notethat two Members presently under review had direct purchasestotaling
$48,003 from ... [the company] ... during the period April 2004 to December
2005 (i.e. subsequent to the commitment by the former Director).™’

The alleged conflict of interest situation adds a further dimension to the wide
spectrum of financial management and control issues that emerged from the Auditor
Genera’ s reports.

5. Double Billings

On January 8, 2007, the Auditor General issued two reports in which he identified
situations of alleged “double billing” by two MHAs. The term, “double billing” refersto
instances where it is alleged that an MHA had “submitted clams and received
reimbursement for items that had already been claimed ... and reimbursed.”*®

In both cases, the Auditor General recommended that the matters be referred to the
Department of Justice. Thiswas done and, in one case, a decision has been made not to lay
any criminal charges. Inthe other case, the review is still ongoing.

Quite apart from the specifics of theseindividual situations, the allegations of double
billing raise considerations with respect to the onus on the MHA to maintain appropriate
recordsand file claimscorrectly - to avoid doublebilling - and the responsibility that resides
with the House administration to ensure that payments are only made in compliance with the
rules - to avoid double payment.

6. Disclosure of Additional Allowances

On January 31, 2007, the Auditor General issued his report entitled Reviews of
Departmentsand Crown Agenciesfor the year ended March 31, 2006. That report reviewed
the contents of the other reportsissued by his office since the summer of 2006. In addition, it
highlighted the IEC’s decision on May 12, 2004, to make an additional payment to each
MHA of $2875 ($2,500 + $375 HST), which has previously been discussed in thischapter. |
was particularly interested in the Auditor General’s commentary on it in relation to
disclosure considerations:

Minutes of | EC meetings, which aretabled in the House of Assembly as part
of the IEC annual report for public examination, are so vague on this matter
that itisnot possiblefor the public to know that each Member wasto receive
an additional allowance of $2,875."

7 1hid., pp. 3-4.

158 Report of the Auditor General to the House of Assembly on Double Billings by Ms. Kathy Goudie, MHA
(January 8, 2007), p. 1. Seealso Report of the Auditor General to the House of Assembly on Double Billingshby
Mr. John Hickey, MHA (January 8, 2007)

159 Report of the Auditor General to the House of Assembly on Reviews of Departments and Crown Agenciesfor
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The Auditor General also commented on the approach to the preparation of the
minutes of the IEC as described to him by the former Clerk of the House:

I spoke with the former Clerk of the House of Assembly who advised me
that, in prior years, the |EC suggested to him that the |EC minutes should be
kept vague on financial matters such asadditional allowancesto Members.*®

This commentary stands in stark contrast with the emphasis on the principles of
transparency and accountability endorsed by the IEC in March of 2004. However, it
corresponds with the commentary provided to me by the Director of Financial Operations
concerning instructions from the IEC to staff of the House of Assembly in relation to
disclosure of additional paymentsin the year-end |EC reports.™

(c) Overview of the Auditor General’s Findings

The examination of the recent findings of the Auditor General in the context of the
extensivereview inthischapter isasrevealing asit istroublesome. Inretrospect, thereview
of the historical context in this chapter, had it been possible to undertake it earlier with
openly disclosed information, may have provided early signals of difficulty that evolved into
the array of aleged deficiencies highlighted in the Auditor General’ s reports. In short, the
range of alleged difficultiesidentified can be summarized as encompassing:

payments to certain MHAs in multiples of the allowed amounts,

payments to certain MHAS in excess of the amounts reported to the Housg;
MHA overpayments not detected by management or the Comptroller General;
no reconciliation of IEC reportson MHA compensation to financial management
system records;

no internal controls over purchases,

no segregation of dutiesin key financia functions;

blind authorization of payments - without access to supporting documentation;
no tenders or quotes for purchases;

no purchase orders and no commitment control process;

payments made with inadequate (non-existent) documentation;

no control over data security - no back-up or data access controls;

audit trail destroyed;

the Year Ended March 31, 2006, (January 31, 2007), Chapter 2.1, part 2, p. 29.

1% hid., p. 29.

161 A staff member of the House of Assembly indicated to me that when members were given an increase, staff
were directed to implement the payments and the IEC verbally instructed that the additional payments not be
reflected in the year-end report. | note this was a general comment, and it did not specifically identify this
particular IEC decision.
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lack of attention to potential conflict of interest prior to 2004;

indications of ongoing conflict of interest, through processes possibly intended
to avoid detection;

overpayments, and other irregularities, not detected in financial statement audit
processes,

incidents of double billing and double payments; and

specia paymentsto MHASs not publicly disclosed.

The specific findings of the Auditor Genera are clearly cause for serious concern.
They add further context to my broad-based concerns resulting from this Commission’s
extensive examination of the evolution of the administrative environment; the legidative
framework; the decisions of the IEC; the basic record-keeping and reporting processesinthe
House; the relationship of the administration of the House to the executive branch; the audit
process itself; and the role of independent auditors and the Auditor General in the financial
affairs of the House.

I will first of all confront the multi-dimensional failures of the past and then proceed
to recommend arange of measures to address them.
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Chapter 4

Failures

[ 1] nstitutional autonomy also has a dark side,

in that legislatures and legislators can too easily see themselves
as above the law or beyond the reach of

ordinary ethical considerations.

— Maureen Mancuso, et al*

Why Look at the Past?

Asthisinquiry’ sinvestigation and research proceeded, the troublesome findings of the
Auditor General released over the past six months and our own assessment of the events that
occurred since 1989 inevitably caused usto pose questions asto what wastheroot cause of the
types of problemsthat had been identified, and when were signs of difficulty evident had one
chosen, or been able, to look for them.

In examining the past, my purposeisnot to assign blame or responsibility to particular
individuals nor to make specific findings on what precisely happened with respect to the
administration of constituency allowances and of finances in the House. It is sufficient for
present purposes to record that the reports of the Auditor General and our own investigations
disclose that the environment in which the House administration operated was such that the
types of problemsthat have been identified - excessive spending, double-claim paymentsand
improper purchases, to name the most obvious - could easily have occurred.

It is because these problems could have occurred that it is necessary to examine the
past to enable systemic deficienciesto beidentified. Tofulfill the mandate of recommending a
best practices approach for the future, | am compelled, where possible, to identify weaknesses
and inadequacies of the past that need to be remedied.

! Mancuso, Maureen; Atkinson, Michael M.; Blais, Andre; Greene, lan; & Nevitte, Neil; “ A Question of
Ethics: Canadians Speak Out” (Don Mills: Oxford University Press, rev ed. 2006), p. 24.



When Did Problems Begin to Occur ?

Before proceeding to an assessment of the specific deficiencies in House
administration, it is useful, | believe, to address the timing of their origins. The following
observations can be made at the outset:

e The Auditor General has provided no evidence of excess expenditure claims on
constituency allowances prior to 1997-98;

e Whilethere were some excess claimsidentified in 1998-99 to 2000-01 (totaling in the
order of $16,000 to $80,000 ayear), the level of excess claims jumped in 2001-02 to
$248,000, peaked at over $480,000 in 2003-04 and then declined significantly;

e The reporting discrepancy between the expenditures on constituency allowances
reported in the annual 1EC Reports to the House of Assembly, and the amounts
recorded in the constituency allowances account reflected in Government’s official
public accounts, appears to have commenced in 1998-99, increased significantly in
2001-02 and peaked in 2003-04;

e InMarchof 2000, the Auditor General had decided to commence alegidlative audit of
the House of Assembly, but was ultimately prevented from doing so after the House
quickly changed the IEC Act in May 2000; and

e In the summer of 2000, the IEC issued a policy, pursuant to the May legidative
changes, which effectively required the Comptroller General to make payments on
behalf of the House of Assembly with no access to supporting documentation.

The escalation in questionabl e expenditures with respect to constituency allowances,
the events surrounding the legislative changes, the disruption of the audit process, and the
cessation of provision of documentation to the Comptroller General appear to have coincided.
In short, variousindicators suggest that the difficultieswith MHA claims may have started as
early as 1998-99; certain administrative and audit dimensions became prominent in 2000-01,
and the excess MHA claims peaked in 2003-04. Thisisillustrated in Chart 4.1:



Chart 4.1

Discrepancy Trend
Excess Claims* v. Reporting Discrepancy (IEC Report v. Gov’t. Accounts)
Fiscal Years Ended March 31, 1998 to 2005-06
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*As reported by the Auditor General June 2006 and December 2006

** The IEC Report for 2005-06 had not been tabled as of the writing of this report,
but the expenditures recorded in the government’s accounts exceeded the level that

might have been expected, based on the approved maximum allowances, by over
$500,000 in total.

Source: Prepared by Commission staff, based on reports of the Auditor General, IEC Reports & data
provided by the Chief Financial Officer of the House from government’s accounting system.

With respect to questionable payments to suppliers, the Auditor General’s report pertaining to

those matters indicates that the significant questionable payments commenced in the 1999-
2000 fiscal year and escalated through to December 2005.

The Root Cause of the Problem: Systemic Failure

Throughout its consultations and research, the Commission repeatedly heard the
questions: “How could such things happen?”; “Surely, over time, there must have been
signals?”’; “Why were they missed?”’; “Were there no controls, checks and balances?”

While recognizing that, at the end of the day, problems of improper spending of public



money would not have occurred if the individualsinvolved had acted with propriety and with
due regard to their individual responsibilitiesin the system, it cannot be said that therewas a
single incident or event that spawned the difficulties or created the environment that could
have allowed such questionable practises. | am completely satisfied that the current
difficulties and challenges confronting the House of Assembly in the administration of its
affairs are symptomatic of a broad-based systemic failure. A confluence of factors, which
were allowed to occur because of weaknesses in the system of House administration and in
attitudes towards that administration’ sresponsibilities, served to create an environment where
protection of the public interest - which should always be the prime concern - was often lost
sight of and subordinated to other concerns.

| have identified a multiplicity of concerns that span the full range of the financial,
management, administrative and governance dimensions of the House of Assembly. While
these concerns vary in nature and degree of importance, they all merit consideration. | have
grouped them into ten broad categories, which | consider comprisethe critical elements of the
systemic failure in the administration of the Legislature of this province over the past ten
years:

1 an improper reliance on the notion of legidativeindependence asajustification
for implementing unsafe financial practices;

2) abroad failure in management responsibility and accountability;
3) serious deficienciesin front line administrative practices,

4) anumber of notable inappropriate decisions made by the Internal Economy
Commission;

5) a failure to place any degree of importance on the fundamental values of
gover nance, accountability and transparency;,

6) afailure of the central control agencies of government to assert sufficiently
their authority in financial matters,

7) the implementation of an ineffective audit process,

8) inaction by the Public Accounts Committee;

9) the creation of an ever-weakening legidative framework; and

10) an inappropriate “ tone at the top.”

As summarized below, my observations and conclusions in respect of each of these

dimensions underline the broad-based systemic nature of thedifficulties. | stressagain that the
principal focus is not to attribute blame, but to identify those areas that require attention to
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move the administration of our House of Assembly forward, and to chart a course toward best
practices.

It must also be acknowledged, however, that a number of the deficiencies identified
have been, or are in the course of being, addressed. My objective at this stage is to
comprehend the extent of the failures and then to identify the additional remedies required
(beyond what is now in place) so as to remove, or at least minimize, the potential for a
recurrence of past difficulties.

Before proceeding to discussthe ten dimensions of failurein detail, it should be noted
that some of the events that are symptomatic of particular failures are also relevant in
discussing other failures. In that sense, they have a multi-dimensional impact. | make no
apology for the overlap in the ensuing discussion. The interconnectedness of the events that
led to systemic failure needs to be emphasized to demonstrate how the pernicious nature of a
lack of vigilancein even one area can undermine fundamental values and standardsin others
aswell.

The Abuse of L egidative Independence

It is important to address at the outset the crucial dimension of House of Assembly
administration - legislative independence. In many respects, this fundamental concept adds
perspective to some of the individual concerns that will be subsequently addressed.?

Theprinciple of parliamentary supremacy and the independence of thelegislaturefrom
the executive branch of government has been repeatedly highlighted as afundamental reason
why the operational practices, policiesand controls of the House did not correspond with those
generally applicable throughout government. Until recently, this principle was applied in a
manner that deemed the House of Assembly to be:

o exempt from the extensive and generally applicablefinancial policiesand controls
concerning the management and administration of public money as set out in the
financial manual established by Treasury Board under the authority of the
Financial Administration Act;

e exempt from the purchasing policies, procedures, and controls as prescribed by
purchasing and public tendering legidation; and

e exempt from some of the reporting, expenditure monitoring and analytical review
processes of Treasury Board.

2 See the discussion of the basis of the value of |egislative independence under the heading “Autonomy” in
Chapter 2 (Vaues).
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Furthermore, the notion of independence was used in 2000 to help rationalize the passage of
legidlation to permit the appointment of an external auditor, rather than the Auditor General, to
scrutinize the accounts of the House of Assembly. At that time, the same principle was aso
used to support the legidlative change which gave the | EC the authority to determine the type
of documentation to be provided to the Comptroller General to support requestsfor payment of
public money from the accounts of the House.

| am not convinced that the doctrine of legidative autonomy necessitatesthe exemption
of the legidature from the application of comprehensive, generally applicable financial
policiesand control mechanisms, audit processes and documentary support for disbursement of
public money. Nonetheless, even if it could be said that the independence principle could
justify the exemption of the House of Assembly from government’s financial policy and
control framework, it was incumbent upon the 1EC to institute and adhere to alternative
policies to compensate for the control mechanisms of the executive branch it chose not to
apply. It does not justify leaving avoid.

The|EC manifestly failed to implement alternative financial control mechanismstofill
the gap left by itsrefusal to apply the executive’ spolicies. Accordingly, actionstaken in the
so-called interest of protecting legislative autonomy and enhancing accountability effectively
led to the abuse of the notion of legidative independence. Thefollowing outcomesillustrate
thisreality:

(i) Financial Policy and Internal Control Vacuum

The House deemed itself to be exempt from the general government financial policy
framework and outside the requirement to follow the public tendering process without putting
in place any adequate alternative control systems. At best, thisenvironment contributed to an
absence of clarity, consistency and control. Atworst, it created an environment conduciveto
irregularities and potentially fraudulent activity.

(if) Audit Process Disrupted

The Auditor General’ splansto conduct alegislative audit of the House of Assembly in
2000 were disrupted by legislative amendment and subsequent IEC actions. The legidative
changes were purportedly aimed at enhancing accountability and required the IEC to direct
that an audit of the House be conducted annually. Despite the legislated requirement, there
was a prolonged audit hiatus from 2000 to 2003.

(iii) Comptroller General Rendered I neffective

The legidative amendments in 2000 provided the IEC with authority to establish
policies respecting the documentation to be provided to the office of the Comptroller Genera
to support payments of MHA expenses. The IEC immediately directed that the Comptroller
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General have no accessto documentation rel ated to payments made for MHA allowances. One
would not infer from reading the legislation that denial of access to al documentation in
relation to paymentsto MHA s was the intent of the amendment to the IEC Act in 2000. This
effectively eliminated any form of review or compliance testing of MHA expense claims by
the Comptroller General.

(iv) 1EC aPower Onto Itself

From 2000 to 2004, the IEC rejected all external scrutiny of its financial
administration, including the Comptroller General, Treasury Board, the Auditor General and,
for a number of years, any form of external audit. Within the framework of legisative
independence as employed in the House of Assembly, there was minimal external access to
information and, consequently, minimal likelihood its decisions and activities would be
challenged - a situation reinforced by alack of meaningful public disclosure.

To the extent that the administration of the House of Assembly exempted itself from
fundamental control mechanismsand audit processesin the name of |egidlative independence,
and then failed to implement appropriate compensating controls and audit processes
immediately, it abused the notion of legislative independence.

Thispicturedid begin to changein 2004, and | am convinced there has been significant
progress in recent months. The policy void is now very much in course of being addressed.
The Auditor Genera has been reinstated as auditor of the accounts of the House, and the
Comptroller General now has access to all documentation. But, as important as these
developments are, they could all be legally undone tomorrow. The legislative framework,
particularly the Internal Economy Commission Act, which failed to prevent a series of
problematic circumstances in the past, remains unchanged.

Failurein Management Responsibility and Accountability

The review of the management and administration operations of the House of
Assembly over the past several years highlighted a number of challenges and concerns. The
House of Assembly management/administrative unit was small. Though its scope of activity
had increased with the addition of various statutory offices, constraints preval ent throughout
government with successive rounds of “ cutbacks” and “freezes’ were equally prevalent inthe
House. Segregation of dutieswasamajor challenge. Administrative personnel indicated that,
despite pleasfor additional resources, they wererepeatedly challenged to “ make do” with what
they had.

In addition to shoul dering executive responsibility for the financial management of the
House as its administrative “permanent head,” the Clerk of the House of Assembly also was
expected to bear broad responsibilities with respect to oversight and management of the
parliamentary processes and legidative activities of the House. Within this complex
parliamentary/administrative mandate of the Clerk, it appears that, until recently, amost the
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entire weight of ongoing financial management and administrative duties had been delegated
to the Director of Financial Operations, with the Clerk focusing on the parliamentary side of
hisfunctions. In retrospect, the level of delegation appears to have been beyond the level of
prudence and, in some respects, contributed to a lack of segregation of duties at the most
senior administrative level.

Against this general background, there are a number of specific observations to be
made with respect to the management of the affairs of the House. | raise these not to attribute
responsibility for the past, but to highlight areas to be addressed as we contemplate best
practices for the future:

(i) I'nadequate Senior Management Scrutiny of Finances

There was no ongoing top level due diligence review of the financial affairs of the
House. Executive management and the IEC did not require regular financial reports and
analyses of budgetary variances. | was told that when expenditure overruns occurred, the
focus was concentrated on finding compensating savings el sewhere in the budget, rather than
ensuring there was a full understanding of the root cause of the problem. For example,
successive expenditure overrunsin the Allowances and Assistance Account did not trigger a
detailed review by the Clerk, the IEC or Treasury Board. Itisnow clear that, over aprolonged
period, substantial payments beyond the allowed maximums were reflected in budget
variances, if anyone chose to ook, and were processed and covered by funds transfers. One
cannot determine the extent to which irregularities might have been identified or prevented by
different management processes. Nonetheless, budgetary variances were not challenged,
variance analysiswas not required or reviewed by senior management or the IEC, and signals
of potential difficulty were missed.

| am convinced that legidation should mandate the requirement that the senior
management of House take ownership of itsfinancial affairs and underline the accountability
obligations of the Clerk in terms of financial management and control. The weight of these
obligations should not be capable of being delegated. Thisisnot to say that the Clerk must do
the actual work of financial administration himself or herself. It means, however, that ultimate
responsibility for putting in place appropriate systems to ensure that proper financia
management procedures and policies are applied must remain on the Clerk’s shoulders at all
times.

(i) Minimal Scrutiny of the Funds Transfer Process

Overrunson various budgetary sub-heads of expenditure were routinely accommodated
by transfers from other accounts in which there were countervailing savings, either directly
within the operations of the House or from one of the statutory offices. The House of
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Assembly management purported to exercise full authority to process the transfers, in many
cases without prior Treasury Board review. | was told that oversight responsibility for
transfers was essentially delegated to the Director of Financial Operations.® It appears that
neither senior management nor the |EC required detailed analysis, nor did they challenge the
nature of expenditure overrunsthat gaveriseto therequirement for transfersin thefirst place.*

In retrospect, it is easy to see that such analysis and focused review might have
deterred or identified certain irregularities. Until the Clerk and the IEC are, by legislation,
clearly made responsible and accountable for transfers of public moniesto and from the sub-
head amounts voted by the Legislature, the same lack of scrutiny that occurred could occur

again.

(iii) Failureto Ensurea Timely and Orderly Audit Process

The audit void in 2000-01 and the inappropriate delays in the audit process in
subsequent years stand out as fundamental failures of governance in the House of Assembly.
There is nothing in the applicable legidation that places on the Clerk of the House of
Assembly adirect responsibility to ensurethat annual auditsare conducted in atimely fashion.

While | recognize that the legislated obligation currently rests with the IEC, there
should be arolefor the Clerk asthe permanent head of the legidlative branch to ensurethat the
IEC addresses its formal obligations to cause audits to be completed in a timely and
appropriate fashion, that compliance with the audit requirements are reported to thefull House,
and that any findings of the audit process are addressed appropriately and expeditiously.

(iv) Inadequate Record-Keeping Data Access and Security Controls

Expenditures of individual MHAs were not maintained electronically in separate
accounts or sub-accounts in the government’ s financial management system. Consequently,
payments were not controlled relative to the respective alowed maximum for each member.
One person maintained a spread sheet on MHA allowances on apersonal computer. Reports
were not regularly generated in either written or el ectronic format for the MHASs or the Clerk.
There wasinadequate security of the information and no backup datamaintained. Ultimately,
important historical datain thisregard were destroyed.

The constituency allowance expenditures of individual MHASs could, and should, have
been maintained and controlled separately (with payments capped at the respective stipul ated

3 Infact, although ss. 28(1) of the Financial Administration Act providesthat adepartment may “with the prior
consent of [ Treasury] Board” maketransfers, in Directive 97-07 the Treasury Board has del egated authority to
Deputy Ministers of departments to make transfers themselvesin certain cases.

* The Director of Financial Operations has emphasized to me that al transfers were discussed with the Clerk
prior to implementation.



maximums) on government’s financial management system. As a result of this failure,
management and the MHA s unnecessarily, and perhaps unknowingly, tolerated an inadequate
and inappropriate arrangement. The systems capability was available, but the Comptroller
General indicated that it wasthe responsibility of theindividual “ department” (in thiscasethe
administration of the House) to decide theformat in which it wished to record its expenditures
at thislevel.

Thereisno proper reason why constituency allowance expenditures of MHASs should
not be maintained, controlled and reported individually on government’s financial systems
with controls that prevent payments beyond the respective maximum.

| am pleased to have been advised that this process has been now addressed and has
been implemented.

(v) No Reporting to MHAs on Constituency Allowance Status

There were no reports provided to MHAS on the status of their constituency
allowances. Only oneindividual in the administration of the House of Assembly had accessto
this data. | was told that MHASs would ask that official and then be provided with an oral
indication of his or her expenditures relative to the approved maximum. Often, this
information would be countermanded with new figureswithout any reason being given. There
was no confidence in the accuracy of the figures provided.

Thereis no legitimate reason why management of the House of Assembly should not
be required to provide regular written statements to individual MHAS on the status of their
constituency allowance expenditures relative to their approved maximum.

| have been advised that progressis currently being madein thisregard, but | have also
heard complaints, as recently as December 2006, from some individua MHASs that the
information is still not forthcoming on aregular basis. Consideration should also be given to
providing MHAs with direct electronic access to the data pertaining to their accounts.

(vi) No MHA Information Manual

Over the years, there was no comprehensive MHA manua developed by the
administration on behalf of the IEC to serve as a guide for understanding MHAS
compensation arrangements, entitlements, obligations and limitations. There was no clear
articulation of what the rules were.

Oneof the MHASs | interviewed told the story - not unique, according to him - of how,
following hisinitial election, hearrived at Confederation Building in St. John’ swithout any
real idea of what was expected of him. No one was able, or took the time, to explain to him
how the House administration worked, how claimsfor expenditure should be made and what
procedures he should follow in carrying out his duties. Eventually, a more experienced
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colleague told him simply to speak to the Director of Financial Operations of the House and
that “he would take care of you.” He says he was reassured by that individual that he should
submit his claims to him and that he would check to make sure he was within limits.

Not only wasit inadequate to place “instruction” (if that iswhat it could be called) on
such important matters in the hands of an official who, because of the absence of anything
written, could, for al anybody knew, be telling different things to different people, it was
highly inappropriateto allow MHAs effectively to be encouraged to place reliance on such an
official and thereby diminish their sense of their own responsibility to ensure that they did
nothing that would have the effect of misusing public money. The IEC failed to show
leadership in this area by not causing, on a priority basis, proper guidance materials to be
prepared for the continuing use of MHAs and for the specific orientation of new MHAS.

The absence of akey instrument (such asamanual) of guidance and support for MHAS
isthereforeasignificant deficiency. It appearsthe lEC gave direction to the administration of
the House of Assembly to develop amanual in 2004, but through lack of priority attention or
lack of resources, or both, more than two years later such a manual still does not exist in a
form suitable for distribution and use.

(vii) Inappropriate Delegation of Authority

Therelatively small size of the staff and the need to strive for appropriate segregation
of duties appear to haveled management to delegate “ signing authority” (authority to approve,
electronically, the release of funds) to an individua in one of the statutory offices of the
L egislature who was not involved in the day-to-day operations of the House of Assembly, and
not located in the same building. The result was that this individual was able to, and did,
routinely, at the request of the Director of Financial Operations, approve for payment
numerous claims and other invoiceswithout having accessto any documentation to verify the
validity or correctness of the claims or the appropriateness of the invoices being approved.

It was a failure of management to have allowed such a situation to exist. It is a
violation of all good financial management and control practices.

(viii) Failureto Address Tax Consequences of Allowances Without Receipts

The non-taxable allowance that each MHA receives (at almost 50% of the sessional
indemnity) is based upon the maximum permitted under the federal Income Tax Act.®
Allowing a situation to exist whereby the maximum is exceeded in agiven year will result in
the individual MHA potentially facing an incremental (and unexpected) tax liability. | have

®R.S.C. 1985, c. 1 (5" Supp.). For further discussion of non-taxable allowances, see Chapter 9 (Compensation)
under the heading “ The Role of Non-Taxable Allowances.”
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found no evidence that these tax consequences were explored by management at the time non-
receipted tax allowances (such asthe use of non-receipted “ discretionary” allowances prior to
their purported discontinuance in 2004 and certain special payments made to MHAs in 2004
and likely also in 2002 and 2003, as described in Chapter 3) were approved. Inmy view, this
isafailure on the part of the IEC to serve the members of the House properly.

(ix) No Orderly Record of Assets and Leased Equipment

TheHouse of Assembly, of necessity, requiresarange of assets (furniture, computers,
fax machines, copiers, communications and other equipment) in a number of locations to
support the activities of the MHA sand all aspects of House operations. Some of thisfurniture
and equipment is purchased and someleased. Therewereindicationsthat control functionsin
this regard were lacking. Management indicated it was unable to locate various assets,
particularly leased equipment, nor was it able to identify the rationale for some of the
equipment leases. Not having clear guidelines on the acquisition of assets and the lease of
equipment and on the mai ntenance of appropriate records, inventories, and tracking systemsis
an example of afailure on the part of House management to observe basic levels of financial
management and control.

These concerns are in fact symptomatic of a broader document control and records
management deficiency in the House of Assembly. Thisisdiscussed in greater detail later in
this chapter when | deal with governance, accountability and transparency.

A “best practices’ approach requiresthat a series of measuresbe put in placeto ensure
that the management of the House and the IEC have the necessary knowledge and
understanding of the policy requirementsand financial affairsof the House, take ownership of
them, and take responsibility, and be held accountable, for addressing inadequacies.

Deficienciesin Front Line Administrative Practices

In many respects, the difficulties identified with respect to front line administrative
practices flow from the absence of basic financial policies and guidelines, aswell as some of
the other previously identified management deficiencies. In particular, the deficiencies
underline difficulties associated with the segregation of dutiesin the House of Assembly. Itis
nonethel essimportant to review some examples of theissuesidentified to gain an appreciation
of the practical weaknesses in the administrative practices:

(i) Inadeguate Document Review

Clerical personnel in the House administration indicated that the volume of claims at
times was quite considerable and that they would sense pressure by MHAS to process and
approve claimsquickly. The claimswere often significant, complex, and necessitating atime
consuming review; nevertheless, staff admitted to processing some claims without the
appropriate review of the documentation.
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(i) An *“Upside-Down” Process

MHA claims were sometimes approved by the senior financial administrative person
first, and then passed to the subordinate for verification and approval (with theindication that
the supervisor had been through it and it was “OK”). The normal, and appropriate, process -
accepted under any theory of proper financial control - should have been to have the initial
front line review conducted at the first clerical level and then have the claim move up for
supervisory assessment.

(iii) Claims Signed Twice by Same I ndividual

Numerous MHA claims appear to have been signed and initialed twice by the same
staff member, indicating review for mathematical accuracy, appropriate documentary support
and compliance with the rules.® In such cases there was no evidence of any detailed review
and verification of the documentation by a second staff person. This amounted to a
fundamental absence of segregation of duties, amounting to a violation of basic accounting
principles of internal control.

(iv) Claims Prepared and Approved by Staff

The Commission staff wastold of instances where asenior staff member, in an effort to
be of assistance to MHAS, would periodically prepare the origina claim for constituency
allowance expenditures on behalf of an MHA, and present it to the MHA for signature. (In
some instances, the MHA would sign the claim form in blank before it had been filled out.)
The same official would then sign it as approved for payment. In someinstances such clams
may have also been signed twice by the same staff member.

Not only does this inappropriately de-emphasize the notion that the MHA must take
responsibility for his or her own claims, but it also creates amost an improper level of
dependency by the MHA on a system that was inherently weak in terms of internal controls.

(v) Flawed Electronic Payment Authorization Process

By virtue of the Financial Administration Act, the Comptroller General retains
fundamental control over the actual disbursement of public monies. Regardless of the paper
trail and documentation, no payment is released by the Comptroller General without the
approval of two authorized signing officers, executed through electronic means on the
government’ sfinancial system. However, as has been noted, there were instanceswhen staff in

® See Exhibit 4.1 on page 4-25, for examples of claim forms that appear to have been verified and certified
for payment by the same individual.
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the House of Assembly would provide such approval, in the interest of expediting payments,
without reviewing the supporting documentation.

Furthermore, as noted earlier, an individual who was “off-site,” but had been granted
electronic signing authority, indicated that this person was regularly asked to authorize
paymentswith no access to the documentation and no knowledge of the transaction other than
the senior official of the House had indicated it was in order for processing.

In the case of MHA constituency allowances, because only one person wassaid to have
access to the balances of the respective MHAS, others approving MHA claims were not in a
position to determine whether or not there were sufficient funds remaining within arespective
MHA'’ s approved allocation to justify approval for payment.

Administrative personnel, who were not in aposition to review documentation and did
not have knowledge of the nature or rationale for the specific expenditure, were improperly
authorized to rel ease such payments. Furthermore, individualswho were delegated signing or
payment release authority either did not clearly understand, or did not care, that they had an
obligation not to release public funds until they were satisfied that they understood the nature
of the expenditure, that it was appropriate in accordance with existing policies, and was
consistent with the purpose of the expenditure allocation to which it is being charged.

(vi) Lack of Clarity and Consistency

In the absence of clearly documented rules, policies and guidelines, House staff
frequently found themselves unsure as to what was an acceptable expenditure and what was
not. In this regard, some of the House staff expressed discomfort that the rules from time to
time were applied inconsistently, leading to unfairness and inequities.

The absence of definitive rulesand guidelinesfor staff to apply in aconsistent and fair
manner surfaced in virtually all aspects of the review of House of Assembly administration.
As the body with the statutory authority to make rules concerning entitlement by MHAs to
claim against their constituency allowances, the IEC’ sfailure to do so contributed to the sense
of confusion and uncertainty that existed in the House administration. It was clearly amajor
deficiency.

(vii) Double Billing and Double Payments

A number of instances of double billing and double payments of MHA expenseitems
have been identified by the Auditor General. Thereisafundamental distinction between the
two functions - billing and payment. The onus with respect to the billing function rests
squarely with the MHA. To the extent there was double billing, the responsibility must be
attributable to the MHA and, potentialy, to inadequate record keeping by the MHA.

Whilel recognize that anyone can make the occasional error, it hasto be recognized -
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aswill be stressed in Chapter 5 - that fundamentally the MHA bearsthe ultimate responsibility
not to seek reimbursement from Government twicefor the same expense. Given thecomments
madein the mediain recent monthsthat attempted to explain instances of double billing onthe
basis of failures of the House administration to detect the practice and that it was appropriate
for MHAsto rely on them to do so, | am not convinced that all MHAs acknowledge their role
and responsibility in the process. Failureto do soindicatesthe existence of alack of aculture
of responsibility in this area.

Double payments, on the other hand, do highlight flawed administrative policies,
procedures and control systems manifested in (as already noted) the lack of arequirement for
original receipts to justify expenses, the processing of claims without detailed review, the
absence of clear policies and the total lack of any form of compliance testing. The issue of
double paymentsis complex, because detection after thefact isan extremely time-consuming
and costly process that is potentially disproportionate to the problem.

The focus must be on the establishment of policies aimed at avoidance as opposed to
detection after the fact. In this regard, the requirement for original documentation, the
assurance of detailed claim review (and not the inadequate review process of the past) and the
introduction of routine compliance testing are crucialy important.

| am pleased to see that thisaspect of control isin course of being addressed by the |[EC
in recent months.

| must emphasize that a proper control process within the House of Assembly alone
will not necessarily avoid double payments of expenses for MHAS in all instances. Thisis
particularly so where MHASs are also cabinet ministers and have access to a ministerial
expense account. Claims in one's capacity as an MHA are processed by the House of
Assembly administration, asalready explained. Ministerial expense claims, on the other hand,
are processed by the administrative mechanisms of the respective department of government
that the minister heads. Furthermore, where ministers hold morethan one portfolio, they have
the ability to submit claims to more than one department.

The Commission’s research in this area indicates that there is no process in place to
ensure that expenses charged by aminister to hisor her department have not also been charged
to hisor her MHA constituency allowance. Neither isthere a control to ensure that receipted
expenses have not been charged in one place for the same time period that per diem
allowances have been charged in another. It is obvious that the potential for duplication is
present.

This, in my view, is a fundamental flaw in the government-wide system of
administering and controlling politicians’ expense claims. No matter what reformsmay be put
in place within the House of Assembly to reduce therisk of double payment within the MHA
constituency allowance claim system, there will still remain the not insignificant possibility
that double payment may still occur because of the failure at the present time to cross-check
constituency allowance claims made by ministers with the claims they make against their
separately administered departmental expenseallowance. The potential for improper spending
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of public money in this area across the whole of government is - and has been - greater than
the potential withinthe House alone. Y et nothingis, sofar as| am aware, being done about it.

In my view, there should be a full investigation of the extent of double billing and
double payments, if any, inthisareaof cross-over between constituency allowance claimsand
departmental claims. Regardless of whether any actual examplesof double billing or payment
arefound, there should neverthel ess be appropriate cross-over controlsinstituted, including a
requirement for the submission of original billsand receipts by ministers, to ensure that the
potential for it to happen in the future is eliminated. It may be that consideration will
ultimately have to be given to having all expense claims vetted and approved by one central
agency. | do not believe that notions of legidative autonomy should stand in the way of
finding afinancially responsible way of protecting the public treasury from improper use of
public funds. The purposes of maintaining legidlative autonomy, especially the purpose of
ensuring that the work of the legisative branch will not be impeded or improperly interfered
with, will not be subverted by requiring imposition of responsible financial management.

(viii) Lack of Compliance Testing

The potential impact of the specific deficiencies identified in this review is more
pronounced than it might otherwise be due to the absence of any form of compliancetesting or
internal audit review process. Administrative management of the House of Assembly
indicated that their resource base was stretched to the extent that they were unable to conduct
the appropriate front line review and analysis, much less provide any form of follow-up
testing. The | EC hasrecently addressed this situation to adegree, and has authorized additional
staff and an internal audit function for the House of Assembly.

| am not at all convinced that this addresses theissue appropriately, particularly inthe
context of the control concerns mentioned above related to MHA/Ministerial payments that
Ccross over into departmental expense accounts.

In theory, the internal audit function should be performed as an intrinsic part of the
Comptroller General performing his or her job of controlling public spending. Asl noted in
Chapter 3, the Comptroller General is charged with responsibility of ensuring that all public
money forming part of the Consolidated Revenue Fund is not paid out where there is no
legidlative appropriation or where the payment isin excess of an appropriation. Theinternal
audit process is one means whereby he or she may discharge that duty. That duty should
extend across the executive - legidative divide, because both branches of government must
ensure that public money is spent responsibly. It makeslittle sensefor the Houseto set up its
own internal audit capability for its purposes and for the executive to maintain a separate
internal audit function for the executive branch. That would involve a duplication of
resources. It would befar better to have one satisfactorily resourced internal audit capability
that could work throughout both branches.

The problem with this theory is that, at present, the internal audit capability of the
Comptroller General’s office is seriously compromised by lack of resources. The Auditor
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General commented on this serious state of affairsin his report on his audit of the financial
statements of the province for the year ended March 31, 2006. He stated:

The internal audit function in Government is not sufficiently resourced to
adequately perform the duties expected of amodern and effectiveinternal audit
function. Internal audit iscurrently comprised of 3 positions, adecrease of 18
from the 21 positionsin 1991.

An internal audit function is an integral part of an effective internal control
system. Without such a system, including the presence of an internal audit
function, instances of the following may go undetected:

. public money not being appropriately collected and disbursed;

. non-compliance with legislation and/or government policies,
. lack of safeguarding and accounting for the Province's assets; and
. accounting and management control weaknesses.’

In my view, thisis avery serious problem affecting not only the House of Assembly
but Government asawhole. Thereisvery little possibility, with the present level of resources,
for thereto be any effectiveinternal audit processin government generally. | understand that
the sorts of problems resulting from lack of compliance testing that are evident in the House
administration may be equally present throughout Government, but the potential scale of the
problemsisinfinitesimally greater. Thisisasituation that must be remedied for the sake of
maintai ning the integrity of government control systems. When thisisdone, therewill be no
sufficient reason for the Comptroller General’ sinternal auditors not performing that function
for the House as well.

(ix) Resource Shortages

Concerns related to inadequate staffing levels, as a result of government’s overall
financial restraints, were a recurring source of complaint and frustration from staff and
management throughout the consultation process. While the Commission staff did not
undertake any workload measurement, it was quite clear that staffing constraints had presented
practical challenges, both interms of addressing the day-to-day requirements and affecting the
ability to segregate duties properly and maintain a proper control framework.

In the context of internal controls, the clearest evidence of the definitive impact of
fiscal restraint on staffing levelsis the one mentioned above, where the central internal audit
function of government was virtually wiped out.

" Office of the Auditor General, Report to the House of Assembly on the Audit of the Financial Satements of the
Province of Newfoundland and Labrador for the Year Ended March 31, 2006, (December 13, 2006), p. 61.
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Ironically, | must notethat, evenif the Comptroller General had not been denied access
to the documents of the House prior to 2004, there likely would have been no significant
increaseinthelevel of compliancetesting sincethe resourceswerenot in placeto carry out the
function. In fact, the Comptroller General had accessto the accounts of the House since 2004,
and no excess claims were detected.

| am satisfied that the deficiencies in the front-line administrative practices in the
House were exacerbated by the lack of proper levels of human resources. | am also satisfied
that afully functional central internal audit operation in the Office of the Comptroller General
is an imperative element in the financial management framework.

To summarize at this point: the examples outlined above indicate that the policy void,
management deficiencies, legidative changes and staffing challenges together combined to
produce very practical, extensive and, now, quite obvious deficiencies in front line
administration of the House of Assembly. Some corrective action has been taken in recent
months, but, here again, more extensive legidative direction, policy guidance and ongoing
management leadership is required.

Notable I nappropriate Decisions

Certain specific decisions and policies of the IEC over the years stand out as
problematic in the context of strict notions of good governance, accountability and
transparency.

(i) TheHST “Top-Up”

The stipul ated constituency allowance maximumsallocated to each MHA, asset out in
the |EC reports, wereinterpreted by the House administration, following consultation with the
Comptroller General, as being exclusive of HST. Accordingly, amember became entitled to
claim against his or her alowance exclusive of what was paid by way of HST on each
expenditure, and then claim the HST in addition to the allowance instead of charging what he
or she paid against the allowanceitself. Thiseffectively provided up to a14% increase (15%
prior to July 1, 2006) over the maximum an MHA wasentitled to claim, as set out intherules,
the schedules and the amounts reported in the House in the Speaker’s annual reports. The
rules make no mention of this. Yet itisonly by “rules’ that the IEC was authorized, after an
amendment to the Internal Economy Commission Act in 1996, to make changesin constituency
allowances.?® It will berecalled that prior to thisamendment the |EC did not have the power to
make changes in allowances except in response to a Morgan-type commission’s

8 SN.L. 1996, c. 10, s. 1. This provision was amended in 1999 to give broader powers to the IEC to make
changes to the compensation and allowance regime generally, but any such changes had to be made by
exercising the Commission’s rule-making power. See S.N.L. 1999, c. 14, s. 3.
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recommendations. Notwithstanding having been granted this power to alter the allowance
scheme, the practice was not publicly disclosed. The addition of the HST “top-up” was not
included inthe Members' Travel and Constituency Rules, 1996 passed by the Commission, nor
in any other rules, for that matter.

In effect, therefore, by this indirect means, the IEC gave MHAS an increase in the
amounts they could claim by way of their constituency allowances. Yet when the actual
expenditures and the maximum were reported in the Speaker’s annual report to the House,
HST was generally excluded, thus giving the impression that the maximum claimable - and
actually claimed - by each MHA was as much as 14% lower that it really was.

This practice adopted by the |[EC arguably providesfor an unauthorized increaseinthe
approved level of expenditures and understates actual expenses; the IEC reports therefore
misled the House of Assembly and the public. | could find no documented general authority
approving this treatment.

(if) Discretionary Allowances

A discretionary component of constituency allowances requiring no receipts was
introduced in fiscal year 1996-97. It was initidly set at $2,000 and had some timing
limitations on drawdown. By 2000 it had progressed to $4,800 (plus HST, or $5,520). It was
totally unaccountable, with no limitation on drawdown. This policy was diametrically
opposed to the principle emphasi zed by the M organ Report, which stressed the need to account
for expenses to preserve the “confidence of the electorate.”

While the IEC had legal authority, under the 1996 amendments referred to in the
preceding paragraph to institute adiscretionary allowance, it is neverthel esssignificant that the
|EC was prepared to cast aside a fundamental principle of accountability underpinning the
Morgan report in favour of other less principled considerations, such as administrative
convenience. It isaso worth noting that, having jettisoned the principle, the IEC was then
prepared to allow the amount of the discretionary allowance to inch upwards over time.

This underscores the point that, once principle is cast aside in favour of other
considerations, the path to weakening controls becomes a*“ dlippery slope,” especially where
broadly conferred decision making power isconferred on the decision maker - asit wason the
|EC after 1996 - and that decision making power is capable of being exercised in relative
obscurity without clear accountability mechanisms.

| recognize, of course, that the policy on discretionary allowances was rescinded on
March 31, 2004. Thereafter, al constituency allowance claimswere required to be supported
by receiptsfor actual expenditure; but, as| discuss below, the actions of the |EC in succeeding
weeks were contrary to this renewed accountability focus.

It should also not be forgotten that, without some restrictions built into the system,
there is nothing to stop the IEC under the existing legidative regime from reversing itself
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tomorrow and reinstituting another discretionary unaccountable spending regime.

(iii) Indications of Special Payments (Unreported and Unverified)

In Chapter 31 explained that the external auditorswho audited the House of Assembly
accountsfor 2001-02 and 2002-03 indicated to methat during their audit they had identified a
difference in attempting to reconcile actual expenditures on constituency allowances to the
expected levelsin both years. They wereinitialy unableto reconcile why actual expenditures
exceeded their expected levels by in excess of $100,000 each year. Their audit filesindicate
that in both cases the difference had ultimately been “explained” by the staff of the House. |
wastold that the explanation indicated that additional paymentswere approved for MHAs|ate
in each year, beyond the stipulated maximums, because there was “extra money” left in the
overall budget of the House. The auditorsindicated that staff of the House of Assembly had
shown them documentation to support this explanation, but did not provide them with copies.
| was unable to obtain copies from House records that clearly document these aleged
decisions.

House of Assembly staff also seemed to recall this type of incremental year end
payment happening from time to time in the past, but could not pinpoint the instances (apart
from onein 2004, which | will discussin the next section.)

There are, however, IEC minutes dated March 6, 2002, and February 26, 2003, both of
which direct that MHA constituency allowances be adjusted, but no specificsare provided in
the minutes. The minute of March 6, 2002, smply reads.

The Commission directed the Clerk to adjust the Members Constituency
Allowances for the 2001-02 fiscal year in accordance with a proposal on file
with the Clerk.

A copy of the “proposal” could not be found in the records of the Clerk or, for that matter, in
any other records in the House administration.

The documentary record dealing with the following year is also obtuse. On February
19, 2003, the IEC directed the Clerk “to look at all the House of Assembly accountsin order to
determine and report back to the Commission on any possible savings to be achieved with
respect to these other accounts during the remainder of thisfiscal year.” It turnsout, however,
that this was not simply a cost-saving exercise. A memorandum dated February 20, 2003,
from the Director of Financial Operationsto the Clerk, refersto the February 19 direction to
“seeif any savings could be achieved to benefit the MHA allowances[emphasisadded].” This
intent would not have been apparent from the minute in the public record.

The memo from the Director of Financial Operations proceeds to identify potential
savings that could be transferred. It then goes on to observe that, if this were accomplished,
the total sum could then be “given to the allowance vote in the amount of $3500 - $4000 per
member.”
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The minute of the IEC meeting of February 26, 2003, merely cryptically records:

The Commission by order approved additional allocations to the Members
Constituency Allowances for the 2002-03 fiscal year.

There is nothing to indicate the ultimate amount of the “additional alocations.” Again,
management was unabl e to specifically recall or locate any further supporting documentation.
We were furthermore unable, without knowing the exact amount of the payment to each MHA,
to ascertain from the accounts maintained by the Comptroller General whether chequeswerein
fact cut and cashed in favour of any member.

Accordingly, | am unableto say with certainty that paymentswerein fact madeto each
MHA. However, | can say on the basisthat: (i) the intent to make additional payments was
present, (ii) stepsweretaken toidentify fundsthat could be used for the purpose, (iii) members
of the House staff recall in general terms (with regrettably short memoriesfor detail) that such
payments were made from time to time, and (iv) no one denied that it happened, a strong
inference can be drawn that additional paymentsinthefiscal years 2001-02 and 2002-03 were
made to at least some MHAs. Whether some individuals refused to accept such payments
could not be ascertained.

This situation underlines in stark terms the inadequacy of record keeping in the
administration of the House and the lack of transparency in reporting by the IEC. It raises
serious gquestions about the motivations of thoseinvolved and suggests adeliberate attempt to
obfuscate and cloak what was happening.

| remain concerned that | was unable to get to the root of this issue and identify a
plausible explanation for these events, nor identify with precision the amounts that were
involved or who received them. Theissueisimportant to resolvein order to determine, after
identifying the details, whether there was proper authorization for the payments, whether
they were appropriate in the circumstances, whether they amounted to taxable non-
accountable payments and whether they should be repaid.

(iv) Special Payment — (Unreported, but Verified)

As was noted in Chapter 3, on May 12, 2004, the IEC passed a minute which
“approved a proposal relating to Members Constituency Allowances for the 2003-04 fiscal
year,” which had ended March 31, 2004. Asin the case of the previous two years mentioned
above, there was no further public disclosure of this decision. However, the minutes of the
executive committee of the IEC (which are not tabled in the House nor otherwise disclosed)
reveal that an amount of $2,500, plusHST ($2,875 in total) wasin fact authorized to be paid to
each MHA.

Perhaps morethan any |EC decision that | examined, thisevent underlinesthe potential
sensitivity of IEC decisions, and how lack of timely and clear disclosure denied the public the
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opportunity to hold Members accountable. The decision raises numerous public policy
considerations, especially when viewed in context:

() On March 1, 2004, the |EC had launched arenewed focus on “ Accountability and
its Relevance to Constituency Allowances’ based on amemorandum prepared by
the Speaker;

(i)  Onthe same date, the IEC had ordered a 5% reduction in members' constituency
allowances, effective April 1, 2004;

(iii)  OnMarch 31, 2004, the |EC revoked the previous entitlement of MHASsto claima
portion of their constituency allowance expenditures without receipts and, in an
otherwise unaccountable manner; it directed that al such expenditures be
“reimbursed only on the basis of receipts’ [emphasis added];

(iv)  On April 1, 2004, the provincia public service went on strike in response to a
wage freeze announced by the Government, which cited dire economic
circumstances facing the province;

(v) On May 4, 2004, the Public Services Resumption and Continuation Act® cameinto
force ordering employees back to work and legislating a wage freeze. Public
servants were to receive no increases for the first two years of their contract;

(vi)  Government’ sfinancial accountsfor the 2003-04 fiscal year had been kept opento
May 20, 2004 (beyond the normal April 30 cut-off), because of the public service
strike. That meant that payments made up to the cut-off date could beretroactively
included in the accounts for the fiscal year that ended on March 31, 2004;

(vii) OnMay 12, 2004, the |EC approved a special payment of $2,500 + HST ($2,875)
to MHAs beyond the established maximums of their constituency allowancelimits.
These payments could be claimed without being supported by any receipts for
actual expenditures incurred and were to be paid in respect of the fiscal year just
ended. The claimswere back-dated and payments were processed by the May 20
cut-off date and charged to the 2003-04 fiscal year. Exhibit 4.1 provides examples
of the MHA's claim documentation to support this payment;

(viit) The decision to accept claims for these special payments was directly contrary to
the policy approved by the IEC only six weeks earlier that all claims against a
member’ s constituency allowance must be supported by receipts;

9S.N.L. 2004, c. P-44.1.
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(ix)

(x)

(xi)

(xii)

(xiii)

(xiv)

There was no disclosure at thetime. The IEC report for fiscal 2003-04 tabled on
December 13, 2004, contained no reference to the payment in the appended
minutes, since the decision was approved after the end of fiscal 2003-04;

An opague minute dated May 12, 2004, appeared in the IEC Report for Fiscal
2004-05, which wastabled in the House on May 17, 2006 over two years after the
decision was made and the money expended. That minute merely outlined that
approval of a“proposal” relating to Members’ allowances had been given. It was
impossible to determine from that minute that payments of $2,875 each had been
made to MHAS,

ThelEC’ sannual report to the House actually misstated the information respecting
the maximumsthat each MHA wasallowed to claim against hisor her constituency
allowance because the extra payments that had been authorized were not added to
the maximums. A person reading the report would therefore be misled as to the
maximum amount to which any MHA had access;

The existence of the payment authorization and the amount was stated in the
minutes of the “executive committee” of the IEC, but these minutes are not
disclosed in the annual report of the IEC to the House nor to the publicin any other
manner. Oneistempted to draw the conclusion that the minutesthat were prepared
for public consumption were “sanitized” to delete specific information about the
transaction;™

The annual report of the IEC to the House for the fiscal year 2003-04 clearly
announced that there was to be a 5% reduction in Members constituency
allowances commencing April 1, 2004.** Persons reading this report would have
been left with the impression that MHASs had their payments reduced; yet the
failureto announcewith similar clarity six weekslater that they became entitled to
receive an additional $2,875, thereby negating much of the previous reduction, and
the fact that the report of that “decision,” asoblique asit was, was not made until
the annual report ayear later than the one in which the reduction was announced,
only compounded the misleading nature of what was happening; and

The first public revelation of the details of the decision was made by the Auditor
General in his report tabled January 31, 2007.

19 Aswas noted in Chapter 3, footnote 161, astaff member of the House of Assembly emphasized to methat the
IEC had on occasion orally directed that additional paymentsto MHAswere not to bereflected inthe year-end

reports.

1 Report of the Commission of Internal Economy for the Fiscal Year April 1, 2003 to March 31, 2004, p. 16,
March 1 meeting at minute 2.
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Exhibit 4.1

2004 Y ear-End Discretionary Payments
Edited* Examples of Claim Forms

Commission of Internal Economy -
Members Constituency Expense Claim
7

PER DIEM HOUSE CLOSED PER DIEM HOUSE OPEN . TRAVEF, EXPENSES ‘OTHER DISCRETIONARY

po , e

Total : +22715
T certify that this claim is in accordance with Rules of the Claim verified; arithmetically correct; within the maximum  Certified for payment from the Consolidated Revenue
Comyg "~~~ ~f Intgmal Economy of the House of Assembly. - limit and rabes of the Commission. Fund for submission to the OﬁuofCommll_gr General.

i Members Signature

74 Y e
Clérk Z ge&/’orﬂinauseomsmw(mmim)

Date {7 P’IMAI 2004

§ incloded
ngrﬁw (Tow! HST included S____ )

Name: JE—

Address: o —— i
[ N House of Assembly
) ‘ /e é Commission of Internal Economy
: (e Members Constituency Expense Claim
Perfod of Expense 1 i ) 21 o
DATES | PERDIEM HOUSECLOSED | PER DIEM HOUSECLOSED |  TRAVEEL EXPENSES OTHER " DISCRETIONARY
layr2 - o ) g . $2.500.00
$375.00 (HST)
Total $2,875.00
L centify that this clam is in accordance with Rules of the Claim verified, arithmetically correet; within fie maximam Ceatified for payrment fom the Congolidated
—

of internal B of the House of Assembly. Limit and rules of the Commission. ) Revenue Fund for submission to the Office of
- . ) . Comptroller General.

T MEmEe T T o/
Date: May 12,2004 . ) c : )
. . AmoutS 5267300 (Total HST included § ______)

* Members names and signatures deleted.
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A number of justifications have been put forward to explain why the decision was
made to authorize the payments. It isworth briefly examining each of these.

Firgt, it has been said that the paymentswere necessary because Members had incurred
expenses in excess of their existing allowance maximums and it would have been unfair to
expect them to pay |egitimate constituency-rel ated expenses out of their own pockets. | reject
this argument. If that was the intent, Members could have been required, in accordance with
the recently adopted policy, to submit proof of expenditures as support for the claims they
were making. The fact that they were required to submit nothing more than a request for
payment of the full amount, without any support, belies this as alegitimate justification.

Secondly, it has been said that expenses were particularly heavy in the 2003-04 fiscal
year because of the election in the fall of 2003 and therefore it was reasonable to provide
additional constituency expense support in such circumstances. | reject thisasan explanation
also. It is inappropriate to use one's constituency allowance in support of re-election. If
el ection expenses had in fact been charged to constituency allowances, that could not justify
allocating further public money to top up the deficit.

Thirdly, it has been said that making such year-end special payments had been
“common practice” in recent years. The implicit argument here is that because it was done
previously, apparently without complaint, there was a precedent that could be cited in
justification. Of course, the “practice” of making payments in previous years had not been
disclosed either, and therefore had not been subjected to the judgment of public scrutiny. In
these circumstances, one cannot rely on a precedent that has not received any public
acceptance. Inany event, if precedent were thereal justification, then disclosure of what was
being done and relating it back to previous analogous events would have been expected. The
fact that the decision was expressed in a way that prevented understanding of what was
happening belies the legitimacy of this justification.

Fourthly, it hasbeen suggested that theideaof ensuring that any unspent amountsina
budget category is spent before year end, to prevent lapse of the funds, is commonplace
throughout Government and that what happened here is essentially the same. That is not so.
The extent of funds available for constituency allowances is defined by the maximums
available to each MHA for drawdown. Here, the argument isthat members had already spent
their maximums and needed more. Accordingly, there was no surplus money available to be
spent within the subdivision of expenditure available for constituency allowances. It would
have to be taken from some other source. Ultimately, as the Public Accounts indicate, the
allowances and assistance account budget for 2003-2004 was overspent by some $347,000.

Fifthly, it has been said that MHAs who did not participate in the decision of the IEC
were entitled to assume that the IEC (which included the Minister of Finance) was acting
properly, and that if it deemed the payment appropriate, they should not be faulted for relying
onit. Thereissomemeritintheideaof proper reliance on |EC propriety, but that presupposes
that the IEC is seen to be acting appropriately within the bounds of its authority. The
argument can be carried too far. If, for example, MHAs had been properly informed (and | do
not know that they were so informed) of the decision the IEC had made six weeks previously

4-25



torequireal future constituency allowance claimsto be accompanied by receipts, would it not
be reasonable to expect that MHAS, being now invited to submit a claim for a flat amount
without any backup recei pts, woul d question what was going on? In the end, the responsibility
rests on individual MHASs to decide to make a claim and to accept payment. The notion of
reliance on thel EC does not, | would suggest, entitle MHA sto abandon independent judgment
and conscience and to accept whatever is offered to them.

Sixthly, it has been suggested that a lump sum was appropriately offered to every
Member so as to treat all Members fairly. This underlines a fundamentally inappropriate
understanding of the role of constituency alowances. It is based on a flawed theory of
entitlement. MHASs are not entitled to payment of money from the public purse as of right on
the basis that the payment has been earned; rather, they are only entitled to payment on the
basis of justified reimbursement of expenses|egitimately incurred. Fairnessto each Member
therefore, does not require equal paymentsto everyone, whether 