SCHEDULE E.

THE RULES OF THE SUPREME COURT, 1889.

ORDER L

Form AND COMMENCEMENT OF ACTION.

1. All actions which have hitherto been commenced by wrif in the
Supreme Court, and all suits which have hitherto been commenced by bill,
petition, or information in equity, or by citation, or otherwise, in probate
matters, shall be instituted by a proceeding to be called an action.

2 Subject to rules of Court, proceedings in interpleader shall be
such as those now used at law, and proceedings and applications in other
matters shall be the same as they would have heen if this Act had not
passsed.

ORDER 1L

WrIT OF SUMMONS AND PROCEDURE, &C.

1. Every action in the Court shall be commenced by a writ of sum-
mons, attachment or capias, as the case may be, which shall be indorsed
with, or have attached thereto, a statement of the claim made, or of the
relief or remedy required, in the action.

2. Any costs occasioned by the use of any more prolix or other forms
of writs, and of claims thereon, than the forms hereinafter prescribed, shall
be Lorne by the party using the same, unless the Court or Judge shall
otherwise direct. i
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3. The writ for the commencement of an action shall, except in the
cases in which any different form is hereinafter provided, be in the forms
in the appendix A hereto, with such variations as circumstances may
require.

4. No writ for service out of the jurisdiction, or of which notice is to
be given out of the jurisdiction, shall be issued without the leave of a
Court or Judge.

3. A writ to be served out of the jurisdiction, or of which notice is to
be given out of the jurisdiction, shall be in the form in appendix A, with
such variations as circumstances may require Such notice shall be in
form No. 4, in appendix A, with such variations as circumstances may
require.

6. Every writ (unless it shall be otherwise provided) shall bear date
on the day on which the same shall be issued, and shall be tested in the
name of the Chief Justice or of the presiding Judge.

ORDER III.
STATEMENT OF CLAIM,

1. The statement of claim shall be wade with every writ before it is
issued.

2. The plaintiff may, by leave of the Court or Judge, amend the
statement so as to extend it to any other cause of action or any additional
remedy or relief.

3. The statement of claim shall Le coneisé and to the effect of such
of the forms in appendix C hereto as shall be applicable to the case, or if
none be found applicable then such other similarly coneise form as the
nature of the case may require.

4, If the plaintiff sues or the defendant or any of the defendants
is sued in a representative capacity, the statement shall show in what
capacity the plaintiff or defendant sues or is sued.

5. In probate actions the statement shall show whether the plaintiff
claims as creditor, executor, administrator, residuary legatee, next of kin,
or in any and what other character.

6. In all actions where the plaintiff seeks only to recover a debt or
lignidated demand in money payable by the defendant, with or without
interest, arising («) upon a contract, express or implied, (as for instance,
on a bill of exchange, promissory note, or cheque, or other simple contract
debt); or (b) on a bond or contract under seal; or (¢) on a statute where
the sum sought to be recovered is a fixed sum of money or in the nature
of a debt other than a penalty; or (4) on a guaranty, whether under seal
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or not, where the claim against the principal is in respect of a debt or
liquidated demand only; or (¢) on a trust; or (f) in actions for the re-
covery of land with or without a claim for rent or mesne profits; the
plaintiff shall in default of appearance and plea, or if the defendant be not
allowed to defend, be entitled o enter final judgment.

7. Wherever the plaintiff’s claim is for a debt or liquidated demand
only, the claim, besides stating the nature of the demand, shall state the
amount claimed for debt or in respect of such demand and interest, (if any),
and for costs respectively, and, in case of writs returnable in St. John’s,
shall further state that upon payment thereof within four days after
service, or where the defendant or person to be served resides beyond or
outside the limits of the Central District, then within eight days after
service, or i case of a writ not for service within the jurisdiction within
the time allowed for appearance, further proceedings will be stayed. Such
statement shall be in the form in appendix C. The defendant may, not-
withstanding such payment, have the costs taxed, and, if more than
one-sixth shall be disallowed, the plaintiffs solicitor shall pay the costs
of taxation.

8. In all cases in which the plaintiff, in the first instance, desires to
have an account taken, the statement shall contain a claim that such
account be taken.

ORDER IV.
INDORSEMENT OF ADDRESS.

1. The solicitor of a plaintiff suing by a solicitor shall indorse upon
every writ and notice in liew of service of a writ the address of the plain-
tiff, and also, his own name or firm and place of business, and also, if his
place of business shall be more than two miles from the Court House at
St. Johu’s, another proper place, to be called his address for service, which
shall not be more than two miles from the place at which the writ has
been issued, or from that at which it is returnable, where writs, notices,
pleadings, petitions, orders, summonses, warrants, and other documents,
proceedings, and written communications may be left for him.

2. A plaintiff suing in person shall indorse upon every writ, and
notice in lieu of service of writ, his place of vesidence and oceupation, and
also, if his place of residence shall be more than two miles from the place
at which the writ has been issued or at which it is returnable, another
proper place, to be called his address for service, which shall not be niore
than such two miles distant as aforesaid, where writs, notices, petitions,
orders, summonses, warrants, and other documents, proceedings, and
written communications may be left for him,

3. Tn all cases where proceedings are commenced otherwise than by
writ, the rules of this order shall apply to the document by which such
proceedings shall be originated, as if it were a wrib.
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ORDER V.
Issue or Wrir.
L —DPlace of Issue.

L. T any action the plaintiff, wherever resident, may issue a writ at
any place for which a Commissioner of the Supreme Court for the issue
of writs is appointed.

L1 —Manner.

2. Writs shall be written or printed, or partly written and partly
printed, on forms to be supplied by the officers of the Court.

3. Writs issued in St. John’s shall be sealed with the seal of the
Supreme Court; in the case of writs issued in other places than St, John’s
a seal shall not be necessary.

4. The officer issuing such writ in St. John’s shall make an entry
thereof In a book, to be called the cause book, with the names of the
parties, amount and cause of action, and date and number.

ORDER VI.
CONCURRENT WRIIS,

1. The plaintiff’ in any action may, at the time of or at any time
duaring twelve months after the issuing of the original writ, issue one or
more concurrent writ or writs, each concurrent writ to bear teste of the
same day as the original writ, and to be marked © concurrent,” with date
of issue; provided always, that such concurrent writ or writs shall only
be in force for the period during which the original writ in such action
shall be in force.

2. A writ for service within the jurisdietion may be issued and
matrked as a coneurrent writ with one for service, or whereof notice in
liew of service is to be given, out of the jurisdiction ; and a writ for
service, or whereof notice in lieu of service is to be given, out of the juris-
diction, may Dbe issued and marked as a concurrent writ with one for
service within the jurisdiction.

ORDER VII.
DISCLOSURE BY SOLICITORS AND PLAINTIFFS,

1. Every solicitor whose names shall e indorsed on any writ shalll
on demand in writing made by or on behalf of any defendant who has
been served therewith or has appeared thereto, declare forthwith in wri-
ting whether such writ has been issued by him or with his authority or

6
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privity ; and if such solicitor mrémoaioﬁ_:;EEéidémmsgwmm:m@
by him or with his authority or privity, all proceedings upon the same
shall be stayed, and no further proceedings shall be taken thereupon with-

out leave of the Court or a Judge.

9. When a writ is sued out by partners in the name of their firm,
the plaintiffs or their solicitors shall, on demand in writing by or on
behalf of any defendant, declare forthwith the names and places of resi-
dence of all the persons constituting the firm. And if the plaintiffs or
their solicitor shall fail to comply with such demand, all proceedings in
the action may, upon an application for that purpose, be stayed upon such
terms as the Court or a Judge may direct. And when the names of the
partners are so declared, the action shall proceed in the same manner and
the same consequences in all respects shall follow as if they had been
named as the plaintitfs in the writ. DBut all proceedings shall, neverthe-

less, continue in the name of the firm.
CHANGE OF SOLICITORS.

3 A party suing or defending by a solicitor shall be at liberty to
change his solicitor in any cause or matter without an order for that pur-
pose, upon notice of such change being filed with the proper officer, but
until steh notice is filed and a copy thereof served the former solicitor
shall be considered the solicitor of the party.

ORDER VIIL
RENEWAL OF WRIT.

1. No original writ shall be in force for more than twelve months
from the day of the date thereof, including the day of such date; but if
any defendant therein named. shall not have been served therewith, the
plaintiff may, before the expiration of the twelve months, apply to a
Commissioner for leave to renew the writ; and the Commissioner, if satis-
fed that reasonable efforts have been made to serve such defendant, or
for other good rcason, may renew the original or concurrent writ for six
months from the date of such renewal, inclusive, aud so from time to
time during the currency of the renewed writ. And the writ shall in
such case be renewed by being marked “renewed,” and the date of the
day, month, and the year of such renewal; and a writ so renewed shall
remain in force and be available to prevent the operation of any statute
whercby the time for the commencement of the action may be limited,
and for all other purposes, from the date of the issuing of the original
writ.

If a Commissioner shall decline to renew a writ a Judge may, upon
application, direct it to be renewed.

2. The production of a writ purporting to have been renewed in
manner aforesaid, shall be sufficient evidence of its having been so re-

g
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newed, and of the commencement of the action as of the first date of
such renewed writ for all purposes.

3. Where a writ, of which the production is necessary, has been lost,
the Court or a Judge, upon being satisfied of the loss and of the correct-
ness of a copy thereof, may order that such copy shall be used in lieu of
the oviginal writ.

ORDER IX.

SERVICE OF WRIT.
Mode of Service.

1. No service of writ shall be required when the defendant, by his
solicitor, agrees in writing to accept service.

2. When service is required the writ shall, wherever it is practicable,
be served in the manner in which personal service is now made, but if it
be made to appear to the Court or to a Judge that the plaintiff is from
any cause unable to effect prompt personal service, the Court or Judge
may make such order for substituted or other service, or for the substitu-
tion of serviee of notice by advertiscinent or otherwise, as may seem just.

On Particular Defendants.

3. When husband and wife are both defendants to the action, service
on the husband shall be deemed good service on the wife, but the Court
or a Judge may order that the wife shall be served with or without service
on the husband

4 When an infant is a defendant to an action, service on his or her
father or guardian, or, if none, then upon the person with whom the
infant resides or under whose care he or she is, shall, unless the Court or
Judge otherwise orders, be deemed good service on the infant ; provided
that the Court or Judge may order that service made or to be made on
the infant shall be deemed good service.

5. When a lunatic or person of unsound mind, not so found by in-
quisition, is a defendant to the action, service on the committee of the
lunatic, or on the person with whom the person of unsound wind resides
or under whose care he or she is, shall, unless the Court or Judge other-
wise orders, be deemed good service on such defendant.

On Partners, Firms and other Bodies.

6. Where partners are sued in the name of their firm, or a person,
company, or firm carrying on business or having a house of husiness in
this Colony, is sued, the writ shall be served either upon the person sued
or upou any one or more of the partuers, or at the principal place within
the Jurisdiction of the business of the defendants, upon any person having
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ab tho time of service the control or management of the business there ;
and, subject to the rules herein contained, guch service shall be deemed
good service.

7. Whenever, by any statute, provision is made for service of any
writ, bill, petition, or other process, upon any corporation, official, or the
inhabitants of any place, or any society or fellowship, or any body ov
number of persons, whether corporate or otherwise, every writ may be
served in the manner as provided. In the absence of statutory provision
the writ shall be sexved upon either the head officer, secretary, clerk, or
treasurer of any corporation, company, or society, or upon such person,
or in such manner as the Court or Judge may direct

In Actions to Recover Lands.

8. Service of a writ of summons in an action to recover land may,
in case of vacant possession, when it cannot otherwise be effected, he
made by posting a copy of a writ upon the door of the dwelling-house or
other conspicuous part of the property.

Generally.

9, The person serving a writ shall, before returning the writ, indorse
on it the day of the month of the service thereof, and, in case of non-
appearance, an affidavit of service of such writ shall be filed before a
plaintiff can proceed to default.

ORDER X.
SUBSTITUTED SERVICE.

Every application to the Court or a Judge for an order for substituted
or other service, or for the substitution of notice for service, shall be sup-
ported by an affidavit setting forth the grounds upon which the applica-
tion is made,

ORDER XL
SERVICE OUT OF THE JURISDICTION.

1. Service out of the jurisdiction of a writ or notice of a writ, may
be allowed by the Court or a Judge whenever («) the whole subject matter
of the action is land situate within the jurisdietion (with or without rents
or profits), or stock or other property within the jurisdiction ; or (b) any
act, deed, will, contract, obligation or liability, affecting land or heredita-
ments, or stock or property, situate within the jurisdiction, is sought to
be construed, rectified, set aside, or eunforced, or otherwise affected in the
action, or for the breach whereof damages or other relief are or is de-
manded ; or (¢) any relief is songht against any person domiciled or
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ordinarily resident with the jurisdiction; or (d) in probate actions and
where the action is for the administration of the personal estate of any
deceased person, who at the time of his death was domiciled or resident
within the jurisdiction, or for the execution (as to property situate within
the jurisdiction) of the trusts of any written instrument, of which the
person to be served is a trustee, which ought to be. executed according to
the law of this Colony; or (¢) the action is founded on any breach or
alleged breach (1) of a contract made within the jurisdietion; or (2) of a
breach within the jurisdiction of any contract wherever made, which ac-
cording to the terms thereof ought to be performed within the jurisdiction ;
or (/') any Injunction is sought as to anything to be done within the juris-
diction, or any nuisance within the jurisdiction is sought to be prevented
or removed, whether damages are or are not also sought in respect thereof ;
or (¢) any person out of the jurisdiction is a necessary or proper party to
an action properly brought against some other person duly served within
the jurisdiction.

2. Every application for leave to serve such writ or notice on a de-
fendant out of the jurisdiction shall be supported by affidavit or other
evidence, stating that in the belief of the deponent the plaintiff has a good
cause of action, and showing in what place or country such defendant is
or probably may be found, and whether such defendant is a British
subject or not, and the ground upon which the application is made ; and
no such leave shall be granted unless it shall be made sufficiently to
appear to the Court or Judge that the case is a proper one for service out
of the jurisdiction under this order.

3. Any order giving leave to effect such service or give such notice
shall limit a time after such service or notice within which such defendant
is to enter an appearance, such time to depend on the place or country,
wherce or within which the writ is to be served or the notice given.

4. When the defendant is neither a British subject nor in British
dominions, notice of the writ, and not the writ itself, is to be served
upon him.

5. Notice in lieu of service shall be given in the manner in which
writs are served.

ORDER XITI.
APPEARANCE.

1. A defendant shall enter his appearance to a writ returnable in
St. Jehn's by delivering to the proper officer for filing and entry, a memo-
randum in writing similar to the form in appendix A, dated on the day of
delivering the same, and containing the name of the defendant’s solicitor
or stating that defendant defends in person.

2. The solicitor of a defendant appearing in St. John’s by a solicitor,
shall state in such memorandum his place of business or his address for
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service, which shall not be more than two miles fromn the Court House in
St. John's.

3. A defendant appearing in person in St. John's shall state in such
memorandum his address, and a place to be called his address for service,
which shall not be more than two miles from the Court House, St Johu’s,

4 Tf the memoradum does not contain such address it shall not be
received ; and if any such address shall be illusory or fictitious, the ap-
pearance may be set aside by the Court or Judge, on the application of
the plaintiff.

5. Where persons are sued as partners in the name of their firm, they
shall appear individually in their own names; but all suabsequent pro-
ceedings shall, nevertheless, continue in the name of the firn.

6. Where any person carrying on business in the name of a firm
apparently consisting of more than one person shall be sued in the name
of the firm, he shall appear in his own name; but all subsequent pro-
ceedings shall, nevertheless, continue in the name of the firm.

7. Tt two or more defendants in the same action shall appear by the
came solicitor and at the same time the names of all defendants so ap-
pearing shall be inserted in one memorandu.

8. A solicitor not entering an appearance or putting in bail, or paying
money into Court in liew of bail, in pursuance of his written undertaking
s0 to do, shall be liable to an attachwent.

9. A defendant may appenr at any time before judgment.

10. In Probate actions any person not named in the writ may inter-
vene and appear in the action as heretofore, on filing an affidavit showing
how he is interested in the estate of the deceased

11. Any person not named as a defendant in & writ for the recovery
of land may by leave of the Court or a Judge appear and defend, on filing
an affidavit showing that he is in possession of the land either by himself
or by his tenant.

12. Any person appearing to defend an action for the recovery of
land as landlord, in respect of property whereof he is in possession only
Dy his tenant, shall state in his appearance that he appears as landlord.

13. Where a person not named as defendant in any writ for the re-
covery of land has obtained leave of the Court or a Judge to appear and
defend, he shall enter an appearance, according to the foregoing rules of
this order, intituled in the action against the party named in the writ as
defendant, and shall forthwith give notice of such appearance to the
plaintift’s solicitor, or Lo the plaintif if he sues in person. and shall in all
subsequent proceedings be named as a party defendant to the action.
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14. Any person appearing to a writ for the recovery of land shall be
at liberty to limit his defence to a part only of the property mentioned in
the writ, describing that part with reasonable certainty in his memo-
randum of appearance, or in a notice therewith intituled in the action
and signed by him or his solicitor ; and an appearance, where the defence
Is not limited as above-mentioned, shall be deemed an appearance to
defend for the whole.

15. A defendant before appearing shall be at liberty, without obtain-
ing an order to enter or entering conditional appearance, to serve notice of
motion to set aside the service upon him of the writ or notice of the writ
or to discharge the order anthorizing such service.

ORDER XIIT.

DEFAULT OF APPEARANCE.

L. Where a defendant fails to appear to a writ, and the plaintiff is
desirous of proceeding, upon default of appearance he shall, before taking
such proceedings, file an affidavit of service or of notice in lieu of service,
or of service upon a defendant’s solicitor who has undertaken to appear in
writing, as the case may be.

2. In case of non-appearance by the defendant, the plaintiff may sign
final or interlocutory judgment, as the case may be, in manner hereinafter
provided by Order XXVT in default of pleading.

3. In case no appearance shall be entered in an action for the re-
covery of land, within the time limited for appearance, or if an appearance
be entered but the defence be limited to part only, the plaintiff shall be
ab liberty to enter a judgment that the person whose title is asserted in
the writ shall recover possession of the land or of the part thereof to
which the defence does not apply.

1. In all actions not by the rules of this Order otherwise specially
provided for in case the party served with the writ and statement of
claim, does not appear within the time limited for appearance, upon the
filing by the plaintiff of a proper affidavit of service, the action may pro-
ceed as if such party had appeared, subject, as to actions where an account
is claimed, to the provisions of Order XV,

5. Where no appearance has been entered to a writ for a defendant
who is an infant or a person of unsound mind, not so found by inquisition,
the plaintiff may apply to the Court or a J udge for an order that some
proper person be assigned guardian of such defendant, by whom he may
appear and defend the action. But no such order shall be made unless it
appears on the hearing of such application that the writ was duly served,
and that notice of such application was, after the expiration of the time
allowed for appearance, and at least three clear days before the day in
such notice named for hearing the application, served upon or left at the
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dwelling-house of the person with whom or under whose care such de-
fondant was at the time of serving such writ, and also (in the case of such
defendant being an infant not residing with or under the care of his father
or guardian) served upon or left at the dwelling-house of the father or
guardian, if auny, of such infant, unless the Court or Judge, at the time of
hearing such application, shall dispense with such last-mentioned service.

6. No final judgment by default shall be entered upon a writ issued
outside the Central District, or against any defendant resident outside the
said district, upon process returnable in 8t. John's, except by leave of the
Court or a Judge, and upon such proof of the indebtedness of the defen-
dant as the Court or Judge may require; and it shall be competent for
the Court or Judge to make any order for the further notification of the
defendant as may appear jast.

7. Where judgment is entered pursuant to any of the preceding rules
of this order, it shall be lawful for the Court or a Judge to set aside or
vary such judgment upon such terms as may be just.

ORDER XIV.

1.EAVE TO SIGN JUDGMENT AND DEFEND WHERE WRIT FOR LIQUIDATED
DeManD, &cC.

1. Where the defendant appears and pleads to a writ with a claim
for a debt or a liquidated demand or for recovery of land, the plaintiff
may, on affidavit made by himself or by any other person who can swear
positively to the facts, verifying the cause of action and the amount
claimed, (if any), and stating that in his belief there is no defence to the
action, apply to a judge for liberty to enter final judgment for the amount
claimed, together with interest, if any, or for recovery of the land, (with
or without rent or mesne profits), as the case may be, and costs. The
Judge may thereupon, unless the defendant by affidavit or otherwise shall
satisfy him that he has a good defence $0 the action on the merits, or
disclose such facts as may be deemed sufficient to entitle him to defend,
make an order empowering the plaintiff’ to enter judgment accordingly.

9. The application by the plaintiff for leave to enter final judgment
under the last preceding rule shall be made by order returnable not less
than two clear days after service, accormpanied by a copy of the affidavit
and exhibits referred to therein.

3. The defendant may show cause against such application by affi-
davit, or (except in actions for the recovery of land) by offering to bring
into Court the sum claimed with the writ. Such affidavit shall state
whether the defence alleged goes to the whole or to part only, and (if s0)
to what part, of the plaintiff’s claim. And the Judge may, if he think fi,
order the defendant or his agent, or, in the case of a company or corpo-
ration, any officer thereof, to attend and be examined upon oath, or to
produce any leases, deeds, books, or documents, or copies of or extracts

therefrom. -
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4. If 1t appear that the defence set up by the defendant applies only
to a part of the plaintiff’s claim, or that any part of his claim is admitted,
the plaintiff shall have judgment forthwith for such part of his claim as
the defence does not apply to or as is admitted, subject to such terms (if
any) as to suspending execution, or the payment of the amount levied or
any parb thereof into Clourt by the Sheriff, the taxation of costs, or other-
wise, as the Judge may think fit. And the defendant may be allowed to
defend as to the residue of the plaintiff’s claim.

5. If it appear to the Judge that any defendant has a good defence
to or ought to he permitted to defend the action, and that any other de-
fendant has not such defence and ought not to be permitted to defend, the
former may be permitted to defend, and the plaintiff shall he entitled to
enter final judgment against the latter, and may issue execution upon such
Judgment without prejudice to his right to proceed with his action against
the former.

6. Leave to defend miay be given unconditionally or subject to such
terms as to giving security, or time and mode of trial, or otherwise, as the
Judge may think fit.

7. The Court or Judge may, with consent of all parties, dispose of
the action finally i1 & summary manner, on such terms as to costs, or
otherwise, as the Court or Judge may think fit.

ORDER XYV.
APPLICATION FOR AN ACCOUNT,

1. Where the claim with a writ is for an account, or involves taking
an account, if the defendant either fails to appear, or does not after ap-
pearance, by affidavit or otherwise, satisfy the Court or a Judge that there
is some preliminary question to be tried, an order for the proper accounts,
with all necessary inquiries and directions heretofore used in equity in
similar cases, shall be forthwith made.

2. An application for such order us mentioned in the last preceding
rule shall be made by motion, and be supported by an affidavit, when
necessary, filed on behalf of the plaintiff, stating concisely the grounds of
his claim to an account. The application may be wade at any time after
the time for entering an appearance has expired.

ORDER XVI,
PARTIES.

I—CGenerally.

1. All persons may be joined as plaintiffs in whom the right to any
reliel claimed is alleged to exist whether jointly, severally, or in the
alternative. And judgment iay be given for such one or more of the
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plaintiffs as may be found to be entitled to relief, for such relief as he or
they may be entitled to, without any amendment. But the defendant,
though unsuccessful, shall be entitled to his costs, oecasioned by so joining
any person who shall not be found entitled to relief, unless the Court or
a Judge in disposing of the costs shall otherwise direct.

2. Where an action has been commenced in the name of the wrong
person as plaintiff, or where it is doubtful whether it has been commenced
in the name of the right plaintiff, the Court or Judge may, if satisfied
that it has been so commenced through a bona jfide mistake, and that it is
necessary for the determination of the real matter in dispute, so to do,
order any other person to be substituted or added as plaintiff upon such
terms as may be just.

3. Where in an action any person has been improperly or unneces-
sarily joined as a co-plaintiff, and a defendant has set up a counter-claim
or set-off, he may obtain the benefit thereof by establishing his set-off or
counter-claim as against the parties other than the co-plaintiff so joined,
notwithstanding the misjoinder of such plaintiff or any proceeding conse-
quent thereon.

4. All persons may be joined as defendants against whom the right
to any relief is alleged to exist, whether jointly, severally, or in the alter-
native. Any judgment may be given against such one or more of the.
defendants as may be found to be liable, according to their respective
liabilities, without any amendment.

5. Tt shall not be necessary that every defendant shall be interested
as to all the relief prayed for, or as to every cause of action included in
any procecding against him; but the Court or a Judge may make such
order as may appear just to prevent any defendant from being embar-
rassed or put to expense by being required to attend any proceedings in
which he may have no interest.

6. The plaintiff may, at his option, join as parties to the same action
all or any of the persons severally, or jointly and severally liable on any
one contract, including parties to bills of exchange and promissory notes.

7. Where the plaintiff is in doubt as to the person from whom he is
entitled to redress, he may, in such manner as hereinafter mentioned, or
as may be prescribed by any special order, join two or more defendants,
to the intent that the question as to which (if any) of the defendants is
liable, and to what extent, may be determined as between all parties.

8. Trustees, executors and administrators may sue and be sued on
hehalf of or as representing the property or estate of which they are
trustees or representatives, without joining any of the persons beneficially
interested in the trust or estate, and shall be considered as representing
such persons ; but the Court or a Judge may, at any stage of the proceed-
ings, order any of such persons to be made parties either in addition to or
in lieu of the previously existing parties.
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0. Where there are numerous persons having the same interest in
one cause or matter, one or more of such persons may sue or be sued, or
may be authorized by the Court or a Judge to defend in such cause or
matter on behalf or for the benefit of all persons so interested.

10. Subject to the provisions of the Act and these rules, in all pro-
bate actions, the rules as to parties, in use on the probate side previously
to the eommencement of this Act, shall continue to be in force.

11. No cause or matter shall be defeated by reason of the mis-joinder
or non-joinder of parties, and the Cowrt may in every cause or matter
deal with the matter in controversy so far as regards the rights and in-
terests of the parties actually before it. The Court or a Judge may, at
any stage of the proceedings, either upon or without the application of
either party, and on such terms as may appear to the Court or a Judge to
be just, order that the names of any parties improperly joined, whether
as plaintiffs or as defendants, be struck out, and that the names of any
parties, whether plaintiffs or defendants, who ought to have been joined,
or whose presence before the Court may be necessary in order to enable
the Court effectually and completely to adjudicate upon and settle all the
questions involved in the cause or matter, be added. - No person shall be
added as a plaintiff suing without a next friend, or as the next friend of
the plaintift under auy disability, without his own consent in writing
thereto. Kvery party whose name is to be added as defendant shall be
served with a writ or notice in manuer hereinafter mentioned, or in such
manner as may be preseribed by any special order, and the proceedings as
against such party shall be deemed to have begun only on the service of
such writ or notice.

12. Any application to add or strike out or substitute a plaintiff or
defendant may be made to the Court or a Judge at any time before trial
by motion, or at the trial of the action in a summary manner.

13. Where a defendant is added or substituted, the plaintiff shall,
unless otherwise ordered by the Court or a Judge, file an amended copy of
and sue out a writ, and serve such new defendant with such writ or notice
in liew of servize thereof in the same mauner as original defendants are
served,

Il —Pariners.

14. Any two or mnore persons claiming or being liable as co-partners
may sue or be sued in the name of the respective firms, if any, of which
such persons were co-partuers at the time of the aceruing of the cause of
action ; and any party to an action may in such case apply by wmotion to
a Judge for a statement of the names of the persons who were, at the
time of the accruing of the cause of action, co-partners in any such firm,
to be furnished in such manner, and verified on oath or otherwise, ag the
Judge may direct. Provided that, in the case of a co-partnership which
has heen dissolved, to the knowledge of the plaintiff, before the commence-
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ment of the action, the wiit shall be served upon every person sought to
be made Hable.

15. Any person carrying on business in the name of a firm appavently
consisting of more than one person may be sued in the name of such firm.

II1I— Persons under Disability.

16. Infants where they are required to sue by their next friends,
may sue as plaintiffs by their next friends, in the manner heretofore
practised in equity, and may, in like manner, defend by their gnardians
appointed for that purpose. Married women may sue and be sued as pro-
vided by the Married Women’s Property Acts.

17. Where lunatics and persons of unsound mind not so found by
inquisition might respectively, beforc the passing of this Act, have sued
as plaintiffs, or would have been liable to be sued as defendants in any
action or suit, they may respectively sue as plaintiffs in any action by
their committee or next friend according to the practice in equity, and
may in like manner defend any action by their committees or guardians
appointed for that purpose.

18. An infant shall not (except where expressly allowed by law)
enter an appearance except by his guardian ad litem. -No order for the
appointment of such guardian shall be necessary, but the solicitor ap-
plying to enter such appearance, shall make and file an affidavit in the
form 1n appendix A, with such variations as circumstances may require.

19. Every infant served with a petition or notice of motion, or order
in a matter, shall appear on the hearing thercof by a guardian ad litem in
all cases in which the appointment of a special guardian is not provided
for. No order for the appointment of such guardian shall be necessary,
but the solicitor by whom he appears shall previously make and file an
affidavit as in the last rule mentioned.

920. Before the name of any person shall be used in any action as next
friend of any infant, or other party, or as relator, such person shall sign a
written authority to the solicitor for that purpose, and the authority shall
be filed in the Clerk’s office.

91. Tn all causes or matters to which any infant or person of unsound
mind, whether so found by inquisition or not, or person under any other
disability, is & party, any consent as to the mode of taking evidence or as
to any other procedure, shall, if given with the consent of the Court or a
Judge by the next friend, guardian, committee, or other person acting on
behalf of the person under disability, have the same force and effect as if
such party were under no disability and had given such consent.

TV—Proceedings by or against Pawpers.

22, Any person may be admitted in the manner lLieretofore ac-
customed to suc or defend as a pauper on proof that he is not worth $40,

wh
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his wearing apparel and the subject-matter of the cause or matter only
-excepted.

23. No person shall be permitted to sue as a pauper unless a petition
(verified by affidavit) setting out a full and true statement of all the
material facts to the best of the deponent’s knowledge and belief, shall be
produced before the Court or Judge to whom the application is made, and
the Court or' Judge may require the opinion, in writing, of counsel or
solicitor upon such petition,

24. A person admitted to sue or defend as a pauper shall not he liable
to any Court fee,

25. Where & person is admitted to sue or defend as a pauper the
Court or a Judge may, if necessary, assign a counsel or solicitor, or both,
to assist him, and a counsel or solicitor so assigned shall not be at liberty
to refuse his assistance unless he satisfies the Court or Judge that he has
some good reason for refusing.

26. Whilst a person sues or defends as a pauper no person shall take
or agree to take, or seek to obtain from him any fee, profit, or reward, for
the conduet of his business in the Court, and any person who takes, or
agrees to take, or seeks to obtain any such fee, profit, or reward, shall be
guilty of a contempt of Court.

27. Tf any person admitted to sue or defend as a pauper gives, or
agrees to give, any such fee; profit, or reward, he shall be forthwith dis-
paupered, and shall not be afterwards admitted again in the same cause to
sue or defend as a pauper.

28. Tt shall Le the duty of the solicitor assigned to a person admitted
to sue or defend as a pauper to take care that no notice is served, or order
issued, or petition presented, without good eause.

29. Costs ordered to be paid to a person admitted to sue or defend as
& pauper shall, unless the Court or a Judge shall otherwise direct, be taxed
as in other cases.

V.—Administration and Execution of Trusts.

30. In any case in which the right of the next of kin or a class shall
depend upon the construction which the Court or a Judge may put upon
an instrument, and it shall not be known or shall be dificult to ascertain
who is or are such next of kin or class, and the Court or Judge shall con-
sider that in order to save expense or for some other reason it will be
convenient to have the questions of construction determined before such
next of kin or class shall have been ascertained by means of inquiry or
otherwise, the Court or Judge may appoint some one or more persons to
represent such next of kin or class, and the judgment of the Court or
Judge in the presence of such persons shall he binding upon the next of
kin, or class so represented, .
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31. Any residuary legatee or next of kin entitled to a judgment or
order for the administration of the estate of a deceased person, may have
the same without serving the remaining residuary legatees or next of kin.

32, Any legatee interested in a legacy charged upon chattels real,
and any person interested in the proceeds of such property directed to be
sold, and who may be entitled to a judgment or order for the administra-
tion of the estabe of a deceased person, may have the same without serving
any other legatee or person interested in the proceeds of the estate.

33. Any one of several cestuis que trust under any deed or instrument
entitled to a judgment or order for the execution of the trusts of the
deed or instrument, may have the sume without serving any other cestui
que trust.

34. In all cases of actions for the prevention of waste or otherwise
for the protection of property, one person may sue on behalf of himself
and all persons having the same interest.

35. Any executor, administrator, or trustee entitled thereto may have
a judgment or order against any one legatee, next of kin, or cestut que trust
for the administration of the estate or the execution of the trusts.

36 The Court or a Judge may require any person to be made a party
to any action or proceeding, and may give the conduct of the action or
proceeding to such person as he may think fit, and may make such order
in any particular case as he may think just for placing the defendant on
the record on the same footing in regard to costs as other parties having
a common interest with him in the matters in question.

37. Wherever, in any action for the adninistration of the cstate of
» deceased person or the execution of the trusts of any deed or instru-
ment, or for the partition or sale of any property, a judgment or an order
has been pronounced or made—

(a.) Under Order XV.;
(v.) Under Order XXX.;

(c.) Affecting the rights or interests of persons not parties to the
action ;
the Court or a Judge may direct that any persons interested in the estate
or under the trust or in the property, shall be served with notice of the
judgment or order; and after such notice such persons shall be bound by
the proceedings, in the same wanner as it they had originally been made
parties, and shall be at liberty to attend the proceedings under the judg-
ment or order. Any person so served may, within one month after such
service, apply to the Court or Judge to discharge, vary, or add to the
judgment or order.

38, Tt shall not be necessary for any person served with notice of
any judgment or order, to obtain an order for liberty to attend the pro-
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ceedings under such judgment or order, but such person shall be at liberty
to attend the proceedings upon entering an appearance in the same
manner, and subject to the same provisions, as a defendant cntering an
appearance.

39. A memorandum of the service upon any person of notice of the
o

judgment or order in any action under rule 37 shall be entered in the
Clerk’s office upon due preof by atfidavit of such service.

40. Notice of a judgment or ovder served pursuant to rule 37 shall
be entitled in the action, and there shall be endorsed thereon a memoran-
dum in the form in appendix F.

41. Notice of a judgment or order on an infant or person of unsound
mind not so found by inquisision shall be served in the same manner as
a writ in an action.

42, If, in any cause, matter, or other proceeding it shall appear to
the Court or a Judge that any deceased person who was interested in the
matter in question has no legal personal representative, the Court or
Judge may proceed in the absence of any person representing the estate
of the deceased person, or may appoint some person to represent his
estate for all the purposes of the cause, matter, or other proceeding, on
such notice to such persons (if any) as the Court or Judge shall think fit,
either specially or generally by public advertisement, and the order so
made, and any order consequent thereon, shall hind the estate of the
deceased person in the same manner in every respect as if a duly con-
stituted legal personal representative of the deceased had been a party to
the cause, matter, or proceeding.

43. In any cause or matter for the administration of the estate of a
deceased person, no party other than the executor or administrator shall
unless by leave of the Court or Judge, be entitled to appear either in
Court or in chambers on the claim of any person not a party to the cause
or matter against the estate of the deceased person in respect of any debt
or liability. The Court or a Judge may direct or give liberty to any other
party to the cause or matter to appear, either in addition to or in the
place of the executor or administrator, upon such terms as to costs or
otherwise as they or he shall think fit.

VI—Third Party Procedure.

44. Where a defendant claims to be entitled to contribution, or in-
demnity over against any person not .a party to the action, he may, by
leave of the Court or a Judge, issue a notice (hereinafter called the third-
party notice) to that effect stamped with the seal of the Court, or counter-
signed by a clerk of the Court A copy of such notice shall be filed with
the proper officer and served on such person according to the rules
relating to the service of writs The notice shall staute the nature and
grounds of the claim, and shall, unless otherwise ordered by the Court or
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execution may issue as in the case provided for by Order XXXVIIL.,
Rule 17.

9. Where any cause or matter becomes abated, or in the case of any
such change of interest as is by this order provided for, the solicitor for
the plaintiff or person having the conduct of the cause or matter, as the
case may be, shall certify the fact to the proper officer, who shall eanse an
entry thereof to be made in the Cause Book opposite to the name of such
cause or matter.

10. Where any cause or matter shall have been standing for one year
in the Cause Book marked as “abated,” or standing over generally, such
cause or matter ab the expiration of the year shall be struck out of the
Cause Book.

ORDER XVIII.
Jomxper oF CAUSES OF AcCTION,

1. Subject to the following rules of this order, the plaintiff may unite
in the same action several causes of action, but if it appear to the Cewrt
or a Judge that any such causes of action cannot be conveniently tried or
disposed of together, the Court or Judge may order separate trials of any
of such causes of action to be had, or may make such order as may be
necessary or expedient for the separate disposal thereof,

9. No cause of action shall, unless by leave of a Court or a Judge,
be joined with an action for the recovery of land, except claims in respect
of mesne profits or arrears of rent or double value in respect of the pre-
mises claimed, or any part thereof, and damages for breach of any con-
tract under which the same or any part thereof arce held or for any wrong
or injury to the premises claimed: Provided that nothing in this order
contained shall prevent any plaintiff in any action for foreclosure or re-
demption from asking for or obtaining an order against the defendant for
delivery of the possession of the mortgaged property to the plaingiff on
or after the order absolute for foreclosure or redemption, as the case may
be, and such an action for foreclosure or redemption and for such delivery
of possession shall not be deemed an action for the recovery of land
within the meaning of these rules: Provided also, that in case any
mortgage security shall be foreclosed by reason of the default to redeem
by any plaintiff in a redemption action, the defendant in whose favour
such foreclosure has taken place may, by motion or summons, apply to the
Court or a Judge for an order for delivery to him of possession of the
mortgaged property, and such order may be made thereupon as the justice
of the case shall aequire.

3. Claims by a trustee in bankruptey or insolvency, as such, shall
not, unless by leave of the Court or a Judge, be joined with any claim by
him in any other capacity. v
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4. Claims by or against husband and wife may be joined with claims
by or against either of them separately.

5. Claims by or against an executor or administrator as such may be
Joined with claims by or against him personally, provided the last-men-
tioned claims are alleged to arise with reference to the estate in respect
of which the plaintiff or defendant sues or is sued as executor or admin-
istrator.

6. Claims by plaintiffs jointly may be joined with claims by them or
any of them separately against the same defendant.

7. The last three preceding rules shall be subject to rules one, eight
and nine of this order.

8. Any defendant alleging that the plaintiff has united in the same
action several causes of action which cannot be conveniently disposed of
together, may at any time apply to the Court or a Judge for an order
confining- the action to such of the causes of action as may be con-
veniently disposed of together.

9. If on the hearing of such application as in the last preceding rule
mentioned, it shall appear to the Court or a Judge that the causes of
action are such as cannot all be conveniently disposed of together, the
Court or Judge may order any of such causes of action to be excluded,
and consequential amendments to be made, and may make such order as
to costs as may be just.

ORDER XIX.

PLEADING GENERALLY.

1. The plaintiff shall, with the copy of the writ, serve upon the de-
fendant a statement of his claim and of the relief or remedy to which he
claims to be entitled, being a copy of that accompanying the original writ.

2. The defendant shall file with his appearance his defence, set-off or
counter-claim, if any, and within the time limited for appearing and plead-
ing (unless the time be extended), deliver to the plaintiff a copy thereof.

3. The plaintiff shall (unless the time be extended) within two days
after receiving the defence, set-off or counter-claim, file and deliver his
reply (if any) thereto.

4. No pleading subsequent to reply other than a joinder of issue shall
be pleaded without leave of the Court or Judge, and then only upon such
terms as the Court or Judge shall think fit, and within two days after
delivery of the previous pleading, unless the time shall be shortened or
extended by the Court or Judge. No new assignment shall be necessary
or used, but everything which was formerly alleged by way of new assign-
ment may hereafter be introduced by amendment of the statement of
claim or by way of reply.

5. Assoon as any party has joined issue upon the preceding plead-
ing of the opposite party simply, withont adding any further or other
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pleading thereto, or if the plaintiff does not deliver a reply to the defence,
or any party does not deliver any subsequent pleading within the period
allowed for that purpose, the pleadings between such parties shall be
deemed to be closed, and all the material statements of fact in the
pleading last delivered shall be deemed to have bLeen denied and put
n issue,

6. The statement of claim and all subsequent pleadings shall be
concise and as brief as the nature of the case will admit, and shall contain
only a statement in summary form similar to or in effect such as the ex-
amples in appendix C and D, of the material facts on which the party
pleading relies for his claim or defence, hut not the evidence upon which
they are to be proved, and shall, when necessary, be divided into para-
graphs numbered consecutively. Dates, sums, and numbers shall be
expressed in figures. The pleadings shall be signed by the solicitor, or by
the party if he sues or defends in person In common actions, set-off or
counter-claims for debt, such as for goods sold, money paid, money re-
ceived, wages, work and labour, use and occupation, ete., an account or
bill of particulars shall be a sufficient statement of claim, set-off or
counter-claim, (subject to application for better particulars); provided
such statement of claim, set-off or counter-claim be marked as such, (as
the case may be), and be entitled in the cause, and signed by the solicitor
or by the party pleading if not acting by a solicitor.

7. In all cases in which the party pleading relies on any misrepre-
sentation, fraud, breach of trust, wilful default, or undue influence, and in
all other cases in which particulars may be necessary beyond such as are
exemplified in the forms aforesaid, particulars (with dates and items if
necessary) shall be stated in the pleading ; provided that, if the particulars
be of debt, expenses or damages, the fact must be so stated, with a refer-
ence to full particulars already delivered or to be delivered with the
pleading,

8. A further and better statement of the nature of the claim or de-
fence, or further and better particulars of any matter stated in any
pleading, notice, or written proceeding requiring particulars, may in all
cases be ordered, upon such terms, as to costs and otherwise, as may
be just,

9. The party at whose instance particulars have been delivered under
a Judge’s order, shall, unless the order otherwise provides, have the same
length of time for pleading after the delivery of the particulars that he
had at the return of the order. Save as in this rule provided, an order
for particulars shall not, unless the order otherwise provides, operate as a
stay of proceedings, or give any extension of time.

10. Every pleading or other document required to be delivered to
a party, or between parties, shall be delivered in the manner now in use
to the solicitor of every party who appears by a solicitor, or to the party
if he does not appear by a solicitor, but if no appearance has been entered
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for any party, or no address for service given in manner hereinbefore
prescribed, then such pleading or document shall be delivered by being
filed with the proper officer.

11. Every pleading shall be filed and shall he delivered letween
parties, and shall be marked on the face with the date, the title of the
action, and the description of the pleading, and shall be endorsed with the
name and address for service of the solicitor, or of the party pleading if
not acting by a solicitor.

12. Bvery allegation of fact in any pleading in an action, not being
a petition or summons, if not denied specifically or by necessary implica-
tion, or stated to be not admitted in the pleading of the opposite party,
shall be taken to be admitted, except as against an infant, lunatic, or per-
gon of unsound wmind, not so found by inquisition.

13. Any condition precedent, the performance or oceurrence of which
is intended to be contested, shall be distinctly specified in his pleading by
the plaintiff or defendant (as the case may be); and subject thereto an
averment of the performance or occurrence of all conditions precedent
necessary for the case of the plaintiff or defendant shall be implied in
his pleading. -

14 The defendant or plaintiff (as the case may be) must raise by his
pleading all matters which show the action or counter-claim not to be
maintainable, or that the transaction is either void or voidable in point of
law, and all such grounds of defence or reply, (as the case may Dbe), as if
not raised would be likely to take the opposite party by surprise, or would
‘ise issues of fact not arising out of the preceding pleadings as for in-
stance, fraud, statute of limitations, release, payment, performance, facts
shewing illegality, either by statute or common law, or statute of frauds.

15. No pleading, not being a petition or summons, shall, except by
way of amendment, raise any new ground of claim or contain any allega-
tion of fact inconsistent with the previous pleadings of the parties pleading
the same.

16. Tt shall not be sufficient for a defendant in his statemnent of de-
fence to deny generally the grounds alleged by the statement of claim, or
for a plaintiff in his reply to deny generally the grounds alleged in a
defence Ly way of counter-claim, but each party imust deal specifically
with each allegation of fact of which he does ot admit the truth, except
damages. :

17 Subject o the last preceding rule, the plaintiff by lhis reply may
join issue upon the defence, and each party in his pleading (if any) subge-
quent to reply may join issue upon the previous pleading.  Such joinder
of issne shall operate us a denial of every aterial allegation of facts in
the pleading upon which issue is joined, but it may except any facts which
the party nwy be willing Lo admit, and shall then operate as a denial of
the fucts not so admitted, »
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18. When a party in any pleading denies an allegation of fact in the
previous pleading of the opposite party, he must not do so evasively, but
answer the point of substance  Thus, if it be alleged that he received a
certain sum of money, it shall not be sufficient to deny that he received
that particnlar amount, but he must deny that lie received that sum or
any part thereof, or else set out how much he received.  And if an allega-
tion is made with divers circumstances, it shall not e sufficient to deny
it along with those circumstances.

9. When a contract, promise, or agreement is alleged in any plead-
ing, a bare denial of the same by the oppesite party shall he construed
only as a denial in fact of the cxpress contract, promise, or agreement
alleged, or of the matters of fact from which the sawe may be implied by
law, and nob as a denial of the legality or sufficiency in law of such con-
tract, promise, or agreemeut, whether with reference to the statute of
frauds or otherwise.

20. Wherever the contents of any document are material, it shall be
sufficient in any pleading to state the effect thereof as briefly as possible,
without sefting out the whole or any part thereof unless the precise
words of the document or any part thereof are material.

21. Wherever it is material to allege malice, fraudulent intention,
knowledge, or other condition of the mind of any person, it shall Le suffi-
clent to allege the same as a fact without setting out the circumstances
from which the same is to be inferred.

22. Wherever it is material to allege notice to any person of any
fact, matter, or thing, it shall be sufficient to allege such notice as a fact,
unless the form or the precise terms of such notice, or the circumstances
from which such notice is to be inferred, be material.

23. Whenever any contract or any relation between any persons is to
be implied from a series of letters or conversations, or otherwise from a
number of circunstances, it shall be sufficient to allege such contract or
relation as a fact, and to refer generally to such letters, conversations, or
circumstances without setting them out in detail And if in such case
the person so pleading desires to rely in the alternative upon more con-
tracts or relations than one as to be implied from such circumstances, he
may state the same in the alternative,

24. Neither party need in any pleading allege any matter of fact
which the law presumes in his favour, or as to which the burden of proof
lies upon the other side, unless the same has first been specifically denied :
(¢. g , consideration for a bill of exchange, where the plaintiff sues only on
the bill, and not for the consideration as a substantive ground of claim.)

25. No technical objection shall be raised to any pleading on the
ground of any alleged want of form.
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96 The Court or a Judge may at any stage of the proceedings order
to be struck out or amended any matter in any statement, indorsement,
or pleading which may be unnecessary or scandalous, or which may tend
to prejudice, embarrass or delay the fair trial of the action ; and may in
any such case if they or he shall think fit, order the costs of the applica-
tion to be paid as between solicitor and client.

ORDER XX.
STATEMENT OF CLAIM.

1. Every statement of claim shall state specifically the relief which
the plaintiff claims, either simply or in the alternative, and it shall not
De necessary to ask for general or other relief, which may always be given
as the Clourt or a Judge may think just, to the same cxtent as if it had
been asked for.

9. Where the plaintiff seeks relief in respect of several distinct
claims or causes of complaint founded upon separate and distinet grounds,
they shall be stated, as far as may be, separately and distinetly.

8 In every case in which the cause of action is a stated or settled
account, the same shall be alleged with particulars, but in every case in
which a statement of account is relied on by way of evidence or admis-
sion of any other cause of action which is pleaded, the same shall not be
alleged in the pleadings

4. Tn probate actions where the plaintiff disputes the interest of the
defendant, he shall allege in his statement of claim that he denies the
defendant’s interest.

ORDER XXI.
DEFENCE AND COUNTER-CLAIM.

1. In actions for debt or unliquidated demand in money, comprised
in Order III., Rule 6, a mere denial of the debt shall be inadmissible

9. Tn actions upon bills of exchange, promissory notes, or cheques,
a defence in denial must deny some matter of fact: e g, the drawing,
making, endorsing, accepting, presenting, or notice of dishonour of the
bill or note.

3, In actions comprised it Order 11I, Rule 6, classes (A) and (B), a
defence in denial must deny such matters of fact, from which the liability
of the defendant is alleged to arise, as are disputed: e. g, in actions for
goods bargained and sold or sold and delivered, the defence must deny the
order or contract, the delivery, or the amount claimed; in an action for
money had and received, it must deny the receipt of the money, or the



g

‘
{
,‘

RULES OF COURT. 65

existence of those facts which are alleoed to make such receipt by the

defendant a receipt to the use of the plaintiff.

4. No denial or defence shall be neeessary as to damages claimed or
their amount ; but they shall be deemed o he pub in issue in all cases,
unless expressly admitted.

O II either party wishes to deny the right of any other party to
claim as executor, or as trustee whether in bankruptey or otherwise, or in
any representative or other alleged capacity, or the alleged constitution of
any partnership firm, he shall deny the same specitically.

0. Where the Court or a Judge shall be of opinion that any allega-
tions of fact denied or not admitted by the defence ought to have been
admitted, the Court or Judge may make such order as shall be Jjust with
respect to any extra costs occasioned by their having been denied or not
admitted.

g

7. A defendaut in an action may set off, or set up, by way of counter-
claim against the claims of the plaintiff, any right or claim, whether such
set-off or counter-claim sound in damages or not, and such set-off or
counter claim shall have the same effect as a cross action, 8o as to enable
the Court to pronounce a final judgment in the same action, both on the
original and on the cross claim. But the Court or a Judge may, on the
application of the plaintiff before trial, if in the opinion of the Court or
Judge such set-off or counter-claim cannot be conveuniently disposed of in
the pending action, or ought not to be allowed, refuse permission to the
defendant to avail himself thereof. Rules 1,2, and 3 of Order XX., with
regard to statements of claim, shall apply to counter-claims, anid a reply
to a counter-claim shall be subject to the rules applicable to statements
of defence.

8. Where any defendant seeks to rely upon any grounds as supporting
u right of counter-claim, he shall, in his statement of defence, state speci-
fically that he does so by way of counter-claim.

9. Where a defendant by his defence sets up any counter-claim shich
raises questions between himself and the plaintift along with any other
person, he shall add to the title of his defence a further title similar to the
title in a statement of claim, setting forth the names of all {he persong
who, if such counter-claim were to be enforced by cross-action, would he

- defendants to such cross-action, and shall file and deliver his statement of

defence to such of them as are parties to the action within the period
within which he is required to deliver it to the plaintiff,

10. Where any such person as in the last preceding rule mentioned
is not a party to the action, he shall be summoned to appear by being
served with a copy of the defence, and such service shall be regulated Ly
the same rules as are hereinbefore contained with respect to the service of
a writ, and every defence so served shall be indorsed in the form No 2in
appendix R, or to the like effect. :

9
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11. Any person not a defendant to the action, who is served with a
defence and counter-claim, as aforesaid, must appear and plead thereto as
if e had been served with a writ to appear in an action, in default of
which the defence and counter-claim shall be taken to be admitted.

19. Where a defendant sets up a counter-clain, if the plaintitl or any
other person named in manner aforesaid as party to such counter-claim
contends that the claim thereby raised ought not to be disposed of by way
of counter-claim, but in an independent action, he may at any time before
trial apply to the Court or & Judge for an order that such counter-claim
way be excluded, and the Court or a Judge way, on the hearing of such
application, make such order as shall be just.

13. If, in any case in which the defendant sets up a counter-claim,
the action of the plaintiff is stayed, discontinued, ov dismissed, the
counter-claim may nevertheless be proceeded with.

14. Where in any action a set-off or counter-claim is established as a
defence against the plaintiff’s claim, the Court or a Judge may, if the
balance is in favour of the defendant, give judgment for the defendant for
such balance, or may otherwise adjudge to the defendant such relief as he
may be cntitled to upon the merits of the case.

15. In probate actions the party opposing A will may with his de-
fence, give notice to the party setting up the will that he merely insists
upon the will being proved 1n solemn form of law, and only intends to
cross-examine the witnesses produced in support of the will, and he shall
therenpon be at liberty to do so, subject in respect of costs to the probate
practice before this Act came into operation

16. Nothing in these rules contained shall affect the right of any
defendant to plead not guilty by statute, and every defence of not guilty
by statute shall have the same effect as the plea of not guilty by statute
has heretofore had.  But if the defendant so plead he shall not plead any
other defence to the same cause of action without the leave of the Court
or Judge.

17. In every case in which a party shall plead the general issue, in-
tending to give the special matter in evidence by virtue of a statute, he
shall insert in the margin of his pleading the words “ by statute,” together
with the year of the reign in which the Act on which he relies was passed,
and also the chapter and section of such Act, und shall specify whether
such Act is public or otherwise; otherwise such defence shall be taken
wot to have been pleaded by virtue of any statute.

18. No plea or defence shall be pleaded in abatement.

19. No defendant in an action for the recovery of land who isin
possession by himself or his tenant need plead his title, unless his defence
depends on an equitable estate or right or he claims relief upon any
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equitable ground against any right or title asserted Ly the plaintiff. But,
except in the cases hereinafter mentioned, it shall he sufficiont to state by
way of defence that he is so in possession, and it shall be taken to be im-
plied in such statement that he denies, or does not admit, the allegations
of fact contained in the plaintiffs statement of clain. He may neverthe-
less rely upon any ground of defenc: which he can prove except as
hereinbefore mentioned,

ORDER XXII.
PAYMENT IN1O AND 0UT OF COURT AND TENDER

1. Where any action is brought to recover a debt or damages, any
defendant may, before or at the time of delivering his defence, or at any
later time by leave of the Court or a Judge, pay into Court a sum of
money by way of sutisfaction, which shall be taken to admit the claim or
cause of action in respect of which the payment is made ; or he may, with
a defence denying liability, (except in actions or counter-claims for libel
or slander), pay money into Conrt which shall he subject to the provisions
of rule 6: TProvided that in an action on a hond under the Statute 8 and
9 Will. ITT, ¢ 11, payment into Court shall he admissible to particular
breaches only, and not to the whole action.

2. Payment into Court shall be signified in the defence, and the
claim or canse of action in satisfaction of which such payment is made
shall be specified therein.

D

3. With a defence setting up a tender hefore action, the sum of money
alleged to have been tendered ust be brought into Court.

+. 1f the defendant pays money into Court withont defending, he
shall serve upon the pluintift a uotice specifying both the fuct that he
has paid in such money. and also the claim or canse of action in respect
of which such payment has been made.  Such notice shall be in the form
in appendix B, with such variations s circumstances may require.

5. In the following cases of payment into Court under this order
Viz i—

(n) When paywent into Cours is made without defending ;

(6.) When the liability of the defendant, in respeeb of the claim or
ause of action in satisfaction of which the payment into
Court is made, is not denied in the defence ;

(¢.) When payment into Cowrt is made with a defenco sebting up a
tender of the swmn paid ;

the money paid into Court shall be prad out to the plintiff on his re-
quest, or to his solicitor. unless the Court or a Juder shall otherwise
opdey
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G. When the liability of the defendant, in respect of the claim or
ause of action in satisfaction of which the payment into Court has been
made, is denied in the defence, the following rules shall apply \—

() The plaintiff may accept, in satisfaction of the claim or cause of
action in respect of which the payment into Court has been
made, the sum so paid in, in which case le ghall be entitled
to have the money paid out to him as hLereinafter provided,
notwithstanding the defendant’s denial of liability, whereupon
all further proceedings, in respect of such claim or cause of
action, except as to costs, shall be stayed ; or the plaintiff
may refuse to accept the money in satisfaction and reply ac-
cordingly, in which case the money ghall remain in Court
subject to the provisions hereinafter mentioned ;

() It the plaintiff accepts the money so paid in, he shall, after
service of such notice in the form in appendix B, as is in
rule 7 mentioned, or after delivery of a reply accepting the
money, be entitled to have the money paid out to himself on
request, or to his solicitor, unless the Court or a Judge shall

otherwise order

(¢.) If the plaintiff does not aceept, in satisfaction of the claim or
cause of action in respect of which the payment into Court
has been made, the sumn so paid in, but proceeds with the
action in respect of such claim or cause of action, or any part
thereof, the money shall remain i Court and be subject to
the order of the Court or a Judge, and shall not be paid out
of Court except in pursuance of an order. 1f the plaintiff
proceeds with the action in respect of such claim or cause of
action, or any part thereof, and recovers less than the amount
paid into Court, the amount puid in shall be applied, so far as
1s necessary, in satisfaction of the plaintiff’s claim, and the
Dalance (if any) shall, under such order, be repaid to the de-
fendant. If the defendant succeeds in respect of such claim
or cause of action, the whole amount shall, under such order,
he repaid to him

The plaintiff, when payment nto Court is made without defending,
may, within four days after the receipt of notice of snch payment, or when
such payment is tirst signified in a defence, may, Lefore reply, accept in
satisfaction of the claim or cause of action in respect of which such pay-
moent has been made the sum ) paid in, in which case he shall give notice
to the defendant in the form jn appendix B, and shall be at liberty, in
case Lhe entire elaim or cause of aetion Is thereby satisfied, to tax his costs
after the expiration of two days frow the service of such notice, unless the
Court or a Judge shall otherwise order, and in case of non-payment of the
costs within forty-eight hours after such taxation, to sign judgent for
lis costs so taxed, v , :
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8. Where money is paid into Court in two or wmore actions which are
consolidated, and the plaintiff proceeds to trial in one, and fails, the money
paid in and the costs in all the actions shall be dealt with uuder this order
in the same manner as in the action tried.

9. A plaintiff may, in answer to a counter-claim, pay money into
Court in satisfaction thereof, subject to the like conditions as to costs and
otherwise as upon payment into Court by a defendant. ..

10. Money paid into Court under an order of the Court or a Judge
shall not be paid ont of Court except in pursuance of an order of the
Court or Judge: Provided that, where before the delivery of defence
money has been paid into Court by the defendant pursuant to an order
under the provisions of Order XIV,, or under an order upon a garnishee
in an action commenced by writ of attachment, he may, (unless the Court
or a Judge shall otherwise order) by his pleading appropriate the whole or
any part of such money, and any additional payment if necessary, to the
whole or any specified portion of the plaintiff's claim; and the money so
appropriated shall thereapon be deemed to be money paid into Court pur-
suant to the preceding rules of this order relating to money paid into
Court, and shall be subject in all respects thereto,

11. In any cause or matter in which a sum of money has been
awarded to or recovered by an infant, or person of unsound mind not so
found by inquisition, the Court or a Judge may, at or after the trial, order
that the whole or any part of such sum shall be paid into Court to the
credit of an account intituled in the cause or matter; and any sum so
paid into Court, and any dividends or interest thereon, shall be subject to
such orders as may from time to time Le wade iy the Cowrt or a Judge
concerning the same, and muy either be invested, or be paid out of Court,
or transferred to such persous, to be held and applied upon and for such
trusts and in such manner as the Court or Judge shall divect.

12, Money paid into Court or securities purchased under the pro-
visions of the last preceding rule, and the dividends or interest thereon,
shall be sold, transferred, or paid out to the party entitled thereto, pur-
suant to the order of the Conrt or Judge.

ORDER XXIII.
MATTERS ARISING PENDING THE ACTION.

1. Any ground of defence which has arisen after action brought, but
before the defendant has delivered lLis statement of defence, and before
the time limited for his deing so has expired, may be raised by the de-
fendant in his statement of defence, either alone or together with other
grounds of defence. And if, after a statement of defence has been de-
livered, any ground of defence arises to any set-off or counter-claim
alleged therein by the defendant, it may be raised by the plaintiff in hisg
veply, either alone or together with any other ground of reply,
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2. Where any ground of defence arises after the defendant has de-
livered a statement of defence, or after the time limited for his doing so
has expired, the defendant may, and where any ground of defence to any
set-off or counter-claim arises after reply, or after the time limited for
delivering a reply, has expired, the plaintiff may, within four days after
such ground of defence has arisen, or at any subsequent time by leave of
the Court or a Judge, deliver a further defence or further reply, as the
case may be, setting forth the same.

3. Whenever any defendant, in his statement of defence, or in any
further statement of defence as in the last rule mentioned, alleges any
ground of defence which has arisen after the commencement of the action,
the plaintiff may deliver a confession of such defence (which sufession
may be in the form in appendix B, with such variations as circumsiances
may require). and may thereupon sign judgment for his costs up to the
time of the pleading of such defence, unless the Court or a Judge shall,
either before or after the delivery of such confession, otherwise order.

ORDER XXIV.
PROCEEDINGS IN LIEU OF DEMURRER.
1. No demurrer shall be allowed.

2. Any party shall be entitled to vaise by his pleading any point of
law, and any point o raised shall be disposed of by the Judge who tries
the cause at or after the trial, provided that by consent of the parties, or
Ly order of the Court or a Judge on the application of either party, the
same may be set down for hearing and disposed of at any time before
the trial,

3. Tf, in the opinion of the Cowt or a Judge, the decision of such
point of law substantially disposes of the whole action, or of any distinet
cause of action, ground of defence, set-off, counter-claim, or veply therein,
the Court or Judge may thereupon dismiss the action or make such other
order therein as may be just.

4. The Court or a Judge may at any time hefore judgment order any
pleading to be struck out, on the ground that it discloses no reasonable
canse of action or answer, and in any such ease or in case of the action
or defence being shown by the pleadings to e frivolous or vexatious, the
Court or a Judge may ovder the action to be stayed ov dismissed, or judg-
ment to be entered accordingly, as may he just.

5 No action or proceeding shall be open to ohjection on the ground
that & merely declaratory judgment or order is sought thereby, and the
Court may make binding declarations of right whether any consequential
relief is or could be claimed, or not. , 4
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ORDER XXV.
DISCONTINUANCE,

L The plaintiff may, at any time before receipt of the defendant’s
defence, or after the receipt thereof before taking any other proceeding
in the action (save any interloentory application), by notice in writing,
wholly discontinue his action against all or any of the defendants. or
withdraw any part or parts of his alleged cause of complaint. and there-
upon he shall pay such defendant’s costs of the action, or. if the action
be not wholly discontinued. the costs occasioned by the matter so with-
drawn. Such costs shall be taxed, and such discontinuance or withdiawal,
as the case may be, shall not e a defence to any subseguent action. Save
as in this rule otherwise provided, it shall not be competent for the plain-
tiff to withdraw the record or discontinue the action without leave of the
Court or a Judge, but the Court or a Judge may hefore, or at, or after the
hearing or trial, upon such terms as to costs, and as to any other action,
and otherwise, as may be just, order the action to be discontinued, or any
part of the alleged cause of complaint to be struck out. The Court or
Judge may, in like manner, and with the like discretion as to terms, upon
the application of a defendant, order the whole or any part of his alleged
grounds of defence or counter-claim to be withdrawn or struck out, but it
shall not be competent to a defendant to withdraw his defence, or any
part thereof, without such leave.

2, When a cause has been entered for trial, it may be withdrawn by
either plaintiff or defendunt, upon producing to the proper officer a con-
sent in writing. signed by the parties, or by consent in open Court.

5. Any defendant may enter judgment for the costs of the action, if
it is wholly discontinued against him, or for the costs occasioned by the
matter withdrawn, if the action be not wholly discontinued in case such
respective costs are not paid within two days after taxation.

4. If any subsequent action shall be brought before payment of the
costs of a discontinued action, for the sawme, or substantially the same,
cause of action, the Cowrt or a Judge may, if they or he think fit, order
u stay of such subsequent action until such costs shall have been paid.

ORDER XXVI.
DrravLT oF PrLEADING

1. If a writ shall be issued or copy thereof served witaout a state-
ment of claim therewith the defendant may apply to the Court or a Judge
tc dismiss the action with costs, and on the heaving of such application
the Court or Judge may order the action to be dismissed accordingly, or
may make such other order on such terms us the Court or Judge shall
think just.
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2. 1f the plaintift’s claim be only for a debt or liguidated demand,
and the defendant does not, with his appearance or within the time
allowed for defending, file and deliver a defence, the plaintift may enter
final judgment for the amount claimed, with interest to the date of judg-
ment and costs.  For this purpose if a defence be on file it shall be neces-
sary that an affidavit be filed on behall of the plaintiff that no defence
has been served.

3. When in any such action as in the last preceding rule mentioned
there are several defendants, if one or more of them make default as
mentioned in the last preceding rule, the plaintiff may enter final judg:
went against the defendant or defendants so making default, and issue
execution wpon such judgment without prejudice to bis right to proceed

with his action against the other defendants.

4. If the plaintiff's claim be for detention of goods and pecuniary
damages, or either of them, and the defendant, or all the defendants, if
more than one, make default as mentioned in rule 2, the plaintiff may
enter an interlocutory judgment against the defendant or defendants,
(filing an affidavit, where such is required by rule 2), and the value of the
goods, and the damages, or the damages only, as the casc may be, shall be
ascertained in any way which the Court or Judge may direct, and without
the necessity of notice of assessment unless the Court or Judge shall
otherwise order.

5 When in any such action as in rule 4 mentioned there are several
defendants, if one or more of them make default as mentioned in rule 2,
the plaintiff way, in manner aforesaid, enter an interlocutory judgment
against the defendant or defendaunts so making default, and proceed with
his action against the others. And in such case the value and amount of
damages against the defendant making default shall be assessed, (without
the necessity of notice, unless otherwise ordered), at the same time with
the trial of the action or issues therein against the other defendants,
unless the Court or a Judge shall otherwise direct.

G. If the plaintiff's claim be fora debt or liquidated demand, and also
for detention of goods and pecuniary damages, or pecuniary damages only,
aud any defendant make default as wentioned in rule 2, the plaintiff may,
in manner aforesaid, enter final judgment for the debt or hiquidated de-
mand, interest and costs, and also enter interlocutory judgment for the
ralue of the goods and the damages, or the damages only, as the case may
be, and proceed as wmentioned in rules 4 and 5.

7 Tu an action for the recovery of land, if the defendant makes de-
fault 1s mentioned in rule 2, the plaintiff may enter a judgment that the
person whose title is asserted in the writ shall rccover possession of
the land.

8 Where the plaintiff has preferved with the writ & claim for mesne
profits, arrears of rent, or double value in respect of the premises claimed
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or any part of them, or damages for breach of contract, or wrong, or injury
to the premises claimed by a writ for the recovery of land, it the de-
fendant makes default as mentioned in rule 2, or if there be wore than
one defendant some or one of the defendants make such default the
plaintiff may enter judgment against the defaulting defendant or de-
fendants and proceed as mentioned in rules 4 and 5.

9. It the plaintiff’s claim be for a debt or liquidated demand, the
detention of goods and pecuniary damages, or for any of such matters, or
for the recovery of land, and the defendant delivers a detence, which pur-
ports to offer an answer to part only of the plaintiff’s alleged cause of
action, the plaintiff may, by leave of the Court or a Judge, enter judg-
ment, final or interlocutory, as the case may be, for the part wnanswered ;
provided that the unanswered part consists of a separate cause of action,
or is severable from the rest, as in the case of part of a debt or lignidated
demand ; provided also that, where there is a counter-claim, execution on
any such judgment as above mentioned in respect of the plaintiff’s claim
shall not issue without leave of the Court or a Judge.

10. In probate actions, if any defendant make default in filing and
delivering a defence, the action may proceed, notwithstanding such
default.

11. In all other actions than those in the preceding rules of this
order mentioned, if the defendant makes defuult in delivering a defence,
the plaintift may set down the action on motion for Judgment and such
judgment shall be given as upon the statement of claim the Court or ¢
Judge shall consider the plaintiff to be entitled to.

12. Where, in any such action as mentioned in the last preceding
rule, there are several defendants, then, if one of such defendants make
such default as aforesaid, the plaintiff may cither (if the cause of action is
severable) set down the action at once on motion for Judgment against the
defendant so making default, or may set it down against him at the time
when it is entered for trial or set down on motion for Judgment against
the other defendants.

13. In any case in which issues arise in an action other than betweer,
plaintiff and defendant, if any party to any such issue makes default in
delivering any pleading, the opposite party may apply to the Court or a
Judge for such judgment, if any, as upon the pleadings he may appear to
be entitled to.  And the Court or Judge may order judgment to be
entered accordingly, or may make such other order as may be necessary
to do complete justice between the parties.

14 Any judgment by default. whether under this order or under any
other of these rules, may be set aside by the Court or Judge, upou such
terms as to costs or otherwise as such Court or Judge may think fit.

10
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ORDER XXVII.

AMENDMENT.

1. The Court or a Judge may, at any stage of the proceedings, allow
either party vo alter or amend his statements or pleadings, in such manner
and ou such terms as may be just and all such aimendiments shall be made
as may be necessary for the purpose of determining the real questious in
controversy between the parties. .

2. The plaintiff may, without any leave, amend his statement of
claim, once at any time before the expiration of the time limited for reply
and before replying, or before entering a default,

=0

3 A defendant who has set up any counter-claim or set-off may,
without any leave, amend such counter-cliim or set-off at any time before
the expiration of the time allowed him for answering the reply and before
such answer.

4, Where any party has amended his pleading under either of the
last two preceding rules, the opposite party may, within four days after
the delivery to him of the amended pleading, apply to the Court ora
Judge to disallow the amendment, or any part thereof, and the Court-or
Judge may, if satisfied that the justice of the case requires it, disallow
the same, or allow it subject to such terms as to costs or otherwise as may
be just,

5. Where any party has amended his pleading under rule 2 or 3, the

opposite party shall plead to the amended pleading, or amend his pleading,

! within the time he then has to plead or within two days from the delivery
| of the amendment, whichever shall last expire; and in case the opposite
party has pleaded before the delivery of the amendment, and does not

plead again or amend within the time above-mentioned, he shall Dbe
deemed to rely on his original pleading in answer to such amendment.
te] o

6. In all cases not provided for by the preceding rules of this order,y
application for leave to amend may be made by either party to the Court 3
, or Judge before or at the trial of the action, and such amendment may be }
| allowed upon such terms as to costs or otherwise as may be just. |

| 7. If a party who has obtained an order for leave to amend does not
! amend accordingly within the time limited for that purpose by the order,
, or otherwise, such order to amend shall, on the expiration of such limited
; time as aforesaid. become ipso facto void, unless the time is extended by
the Cowt or a Judge.

8 Whenever any statement or pleading 1s amended, the same, when
awended, shall be marked with the date of the order (if any) under
which the same is so amended, and of the duy on which such amendment
is made,
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Y. Whenever any statement or pleading is amended, such amended
document shall be filed and shall be delivered to the opposite party within
he time allowed for amending the same.

10. Clerical mistakes in judgments or ovders, or errors arising therein
© om any aceidental slip or omission, muy at any time be corrected Ly the
ourt or a Judge

I1. The Court or & Judge may at any time, and on such terms as to
costs or otherwise as the Court or Judge may think just, amend any
defect or error in any proceedings, and all necessary amendments shall be
made for the purpose of determining the real question or issue raised hy
or depending on the proceedings.

12. The costs of, and ococasioned by, any amendment made pursuant
to rules 2 and 3 of this order, shall be borne by the party making the
same, unless the Court or J udge shall otherwise arder,

ORDER XXVIIIL
DiscovEry axn INSPECTION.

L. Any party to an action or cause muy deliver interrogutories in
writing for the examination of the opposite parties, or any one or more
of such parties, und such interrogatories when delivered shall have a note
at the foot thereof, stating which of such r;E,szaoE.ma each of such
persons is required to answer: Provided that no party shall deliver more
than one set of iuterrogatories to the saine party without an order for
that purpose : Provided also, that interrogatories which do not relate to
any watters in question in the cause or matter shall be deemed irrelevant,
notwithstanding that they might be admissible ou the opal cross-exaning
tion of 4 witness,

2 In adjusting the costs of the cause or matter inquiry shall, at the
instance of any party, be made into the propriety of exhibiting such inter-
rogatories, and it it is the opiaion of the taxing officer or of the Court or
Judge, either with or withous an application for inquiry, that such inter-
rogatories, or any of them, have heen exhibited unreasonably, vexatiously,
or at tmproper length, the eosts so occasioned by such interrogatories and
the answers thereto shall be paid in any event Ly the party in fault,

3. Interrogatories shall be in the form in appendix B, with such
vaviations as circumstrnces wmay require.

4. IF any party to a cause or matter be a body corporate, or a joint
stock company, whether incorporated or not, or any other body of persens,
cmpowered by law to sue or be sued, whether in its own nume or in the
name of any officer or other person, or be a member of a company such as
an nsurance club, any opposite party way apply for an order allowing
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